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To     The  Honourable  John  T.  Clement,  Q.C., 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2(l)(a)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  the  Commission  initiated  a  research  project 
on  family  law.  The  function  of  the  project  was  to  analyze  the  existing  law 
affecting  all  areas  of  family  relations  within  the  legislative  competence  of  the 
Provincial  Legislature,  to  evaluate  the  adequacy  of  those  laws  in  view  of 
the  changed  economic  and  social  conditions  pertaining  to  the  family,  to  state 
the  basic  principles  for  a  modem  code  of  family  law  in  Ontario  and  to 
suggest  remedial  legislation  to  establish  such  a  code. 

A  research  organization,  described  as  the  Family  Law  Project,  was 
established  under  the  direction  of  Professor  Ian  F.  G.  Baxter,  of  the  Faculty 
of  Law,  University  of  Toronto.  In  the  years  1967,  1968  and  1969  the 
research  team  submitted  an  extensive  series  of  working  papers  and  reports 
to  the  Commission  dealing  with  every  aspect  of  family  law  in  the  Province 
of  Ontario.  As  the  volumes  of  this  Study  became  available  the  Commission 
released  them  to  the  legal  profession,  the  press  and  the  general  public  to 
obtain  constructive  comment  and  criticism. 

The  eleventh  and  twelfth  volumes  of  the  Study  released  to  the  public 
related  to  Support  Obligations.  After  giving  careful  consideration  to  the  rele- 
vant working  papers,  the  helpful  comments  which  were  received  from  inter- 
ested persons,  associations  and  institutions,  and  after  much  additional 
research,  the  Commission  now  submits  its  Report  on  Support  Obligations. 
This  is  the  sixth  in  the  series  of  reports  arising  out  of  our  work  in  the  Family 
Law  Project. 
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CHAPTER  1 

INTRODUCTION 


Currently  in  Ontario  there  are  approximately  a  quarter  of  a  million 
husbands  or  wives  who  are  living  apart;  a  third  of  these  are  divorced,  two 
thirds  are  separated.^  This  is  a  substantial  group,  even  in  the  context  of  a 
total  married  population  of  over  three  and  a  half  million;  the  lives  of  these 
individuals  and  their  children  are  difficult,  their  problems  extreme.  This 
Report  is  concerned  with  them  and  with  their  search  for  economic  stability 
as  one-parent  families.  While  the  law  relating  to  support  is  often  obscure 
and  technical,  it  can  be  of  critical  importance  to  many  families  in  crisis  by 
making  it  possible  to  obtain  regular  financial  support.  Unhappily  to  date 
the  law  has  not  adequately  met  the  needs  which  these  problems  present.  As 
part  of  our  ongoing  review  of  Family  Law,  the  proposals  contained  in  this 
Report  are  intended  to  secure  a  greater  measure  of  fairness,  rationality  and 
reform  in  an  area  of  law  which  has  conspicuously  lacked  these  qualities. 

Reform  in  this  area  is  both  urgently  needed  and  shockingly  overdue.  The 
philosophy  of  family  law  in  Victorian  England  has  survived  virtually  intact 
in  the  support  law  of  present-day  Ontario,  together  with  Victorian  attitudes 
to  women.  Both  the  unnecessary  complexity  and  the  haphazard  application 
of  the  law  of  suppoit  have  combined  to  make  the  law's  response  to  this 
particular  social  problem  inadequate  and  often  unjust.  Take,  for  example, 
the  law  of  alimony  which  must  be  applied  when  a  wife  makes  an  application 
for  support  in  the  Supreme  Court  of  Ontario.  Much  of  that  law  derives 
directly  from  nineteenth  century  English  law.  The  jurisdiction  of  the  Supreme 
Court  of  Ontario  in  alimony  actions  is  based  on  statutes  passed  in  1837  and 
1857,  which  define  it  in  terms  of  the  English  law  of  alimony,  divorce  and 
restitution  of  conjugal  rights  then  existing.  The  jurisdiction  is  defined  in  this 
way  even  though  no  action  for  restitution  of  conjugal  rights  was  ever  intro- 
duced into  Ontario  law,  and  though  England  itself  has  abolished  it. 

Some  of  our  most  eminent  judges  have  been  urging  repatriation  and 
reform  of  our  law  of  alimony  for  many  years.  Thirty  years  ago,  Laidlaw,  J. A., 
writing  a  judgment  of  the  Court  of  Appeal  of  Ontario  said: 

It  must  be  apparent  that  the  legislation  in  this  Province  defining  the 
jurisdiction  of  the  Court  in  case  of  a  claim  for  alimony  is  set  forth  in  a 
most  unsatisfactory  form.^ 

After  describing  how  this  jurisdiction  was  defined,  he  continued: 

this  undesirable,  unsatisfactory  and  uncertain  state  has  existed  since 
1857  .  .  .  ,  and  the  indefinite  powers  described  in  The  Consolidated 
Statutes  of  Upper  Canada  1859,  .  .  .  have  been  copied  verbatim  into 


^Figures  derived  from  the  1971  census  show  that  in  Ontario  at  that  time  there 
were  144,110  separated  sp>ouses  (63,020  men  and  81,095  women)  and  70,095 
divorced  spouses  (28,215  men  and  41,875  women);  the  total  married  population 
at  that  time  was  3,645,860.  (All  figures  are  presented  by  "random  rounding".) 

2//.  V.  H.,  sub  nom.  Hawn  v.  Hawn,  [1944]  O.R.  438,  453,  [1944]  4  D.L.R.  173, 
183  (C.A.). 

[1  ] 


each  successive  revision  and  consolidation  of  statutes,  .  .  .  without  any 
apparent  effort  to  clarify  a  most  important  but  vastly  perplexing  matter.-^ 

Not  only  is  the  jurisdiction  of  the  court  set  out  in  abstruse  and  archaic 
terms,  but  the  basis  on  which  the  remedy  can  be  granted  is  equally  outdated. 
Under  the  relevant  law  of  England  to  succeed  in  a  claim  for  alimony  based 
on  cruelty,  a  wife  must  establish  that  the  conduct  complained  of  is  such  "as 
to  cause  danger  to  life,  limb,  or  health,  bodily  or  mental,  or  to  give  rise  to  a 
reasonable  apprehension  of  such  danger."^  This  was  the  law  of  England  in 
1790^  which  the  courts  of  Ontario  are  by  statute  required  to  follow.  In 
Bagshaw  v.  Bagshaw,^  a  decision  of  the  Ontario  Court  of  Appeal  in  1920, 
Meredith,  C.J.O.,  while  agreeing  reluctantly  with  Ferguson,  J. A.,  who  wrote 
the  majority  judgment,  said: 

that  the  law  should  be  as  he  states  it  to  be,  is,  in  my  opinion,  to  be 
deplored,  and  it  is  not,  in  my  judgment,  in  accordance  with  modem 
views  as  to  the  relations  between  husband  and  wife.  To  withhold  ali- 
mony, unless  the  conduct  of  the  husband  is  such  as  to  lead  to  the  con- 
clusion that  it  has  impaired,  or  that  it  will  impair,  the  physical  health 
or  the  mentality  of  the  wife,  is  to  say  that  a  husband  may  subject  his  wife 
daily,  and  even  hourly,  to  such  treatment  as  makes  her  life  a  veritable 
hell  upon  earth  and  she  is  without  remedy  if  she  is  robust  enough  to 
suffer  it  all  without  impairment  of  her  physical  health  or  her  mentality.*^ 

The  law  of  alimony  is  just  one  sadly  typical  aspect  of  the  law  of  support 
obligations  which  demands  sweeping  reform;  fifty-five  years  after  Meredith, 
C.J.O.,  wrote,  the  law  which  deals  with  relations  between  husband  and  wife 
and  parent  and  child  still  waits  to  be  brought  into  "accordance  with  modem 
views". 

Perhaps  one  of  the  most  telling  criticisms  of  the  present  law,  and  the 
need  for  reform  emerges  when  the  provincial  law  of  support  during  marriage 
is  contrasted  with  the  support  provisions  in  the  federal  Divorce  Act;  we  note 
again  that  there  are  twice  as  many  separated  spouses  in  the  Province  as 
divorced  partners.  Currently,  support  following  divorce  is  so  much  more 
equitable,  and  reliably  and  readily  available  than  under  corresponding  pro- 
vincial law,  that  a  number  of  separated  husbands  and  wives  may  be  persuaded 
to  seek  drastic  and  inappropriate  relief  by  filing  divorce  petitions,  not  from 
any  compelling  desire  for  divorce  but  simply  for  its  more  adequate  ancillary 
relief.  The  irony  is  a  measure  of  the  failure  of  provincial  law,  of  its  archaism 
and  injustice. 


^Ibid.,  [1944]  O.R.  453-54,  [1944]  4  D.L.R.  183. 

"^Gollinsy.  Gollins,  [1963]  A.C.  644,  686-87  per  Lord  Pearce. 

^Evansv.  Evans  (1790),  1  Hag.  Con.  35,  161  E.R.  466. 

6(1920),  48  O.L.R.  52,  56.  Ferguson,  J. A.  restates  the  eighteenth  century  test  of 
cruelty  as  part  of  his  ratio  decidendi  in  these  terms: 

The  causes  must  be  grave  and  weighty,  and  such  as  shew  an  absolute  impos- 
sibility that  the  duties  of  the  married  life  can  be  discharged.  In  a  state  of 
personal  danger  no  duties  can  be  discharged;  for  the  duty  of  self-preservation 
must  take  place  before  the  duties  of  marriage,  which  are  secondary  both  in 
commencement  and  in  obligation;  but  what  falls  short  of  this  is  with  great 
caution  to  be  admitted  .... 

What  merely  wounds  the  mental  feelings  is  in  few  cases  to  be  admitted,  where 
they  are  not  accompanied  with  bodily  injury,  either  actual  or  menaced. 

'/Z)/U,  60-61. 


In  this  Report,  we  make  proposals  for  change  in  the  legal  principles 
underlying  support  obligations,  for  reform  of  the  basis  on  which  individuals 
may  apply  for  support  and  for  an  extension  of  the  range  of  orders  that  a 
court  can  make  in  awarding  maintenance.  We  hope  that  these  reforms  taken 
together,  will  set  out  a  legal  framework  for  financial  support  which  will 
enable  some  of  the  problems  of  broken  homes  to  be  solved  fairly  and  quickly, 
and  provide  some  measure  of  stability  which  may  reduce  immediate  marital 
strife. 

Throughout  the  Report  we  have  been  very  much  aware  of  the  scale  and 
complexity  of  the  problem  of  support  obligations.  Separated  spouses  and  their 
children  face  many  difficulties,  few  of  which  can  meaningfully  be  touched 
by  legal  action.  This  Report  can  only  sketch  an  outline  for  subsequent  legis- 
lation within  which  individuals,  family  court  judges,  lawyers  and  social 
workers  can  start  to  solve  individual  family  problems.  We  cannot  overlook 
either  the  extent  to  which  the  law  of  support  has  dealt  with  a  generally  stated 
individual  duty  to  maintain  which  it  has  often  been  difficult  to  enforce 
adequately  in  practice,  and  which  has  naturally  contributed  to  the  need  for 
welfare  and  other  social  benefits  to  supplement  inadequate  maintenance. 

We  have  been  compelled  to  deal  with  many  other  constraints:  the 
limitations  of  jurisdiction  or  the  constitution  which  frequently  shape  both 
the  range  and  detail  of  possible  reforms;  the  confusion  which  results  from 
the  presence  of  both  federal  and  provincial  remedies  in  the  same  field.  Above 
all  we  have  been  constantly  aware  of  the  extraordinarily  complex  nature  of 
reform  in  this  area.  The  law  of  support  combines  within  itself  a  number  of 
diflterent  and  even  incompatible  elements  which  must  be  separately  analysed, 
yet  collectively  harmonized.  There  are  close  and  subtle  relationships  between, 
for  instance,  the  obligation  to  support  a  spouse  and  matrimonial  duties; 
between  maintenance  and  marital  property;  between  the  support  of  a  spouse 
and  the  support  of  a  child;  between  the  duties  and  rights  within  a  formally 
legal  marriage,  and  those  within  a  more  irregular  union.  In  addition  some  of 
our  recommendations  result  from  our  previous  Reports  on  Family  Law;  they 
in  turn  will  both  reinforce  and  afi'ect  our  proposals  there.  For  instance,  the 
law  of  support  obligations  demonstrates  compellingly  the  need  for  a  unified 
system  of  Family  Courts  with  broad  jurisdiction  over  all  family  matters. 

Although  this  Report  is  primarily  concerned  with  reform  of  substantive 
law  we  have  also  had  to  consider  possible  procedural  changes  in  the  courts 
or  administrative  changes  in  agencies  indirectly  involved  with  the  outcome 
of  applications  for  support.  We  have  dealt  with  these  by  indicating  what 
general  changes  would  be  required  and  leaving  specific  changes  to  be  devel- 
oped later  by  those  directly  concerned. 

But  by  more  than  any  of  these  factors,  our  Report  has  been  influenced 
by  the  knowledge  that  a  claim  for  support  almost  never  exists  in  isolation. 
When  a  member  of  a  discordant  family  is  before  the  court,  that  court  should 
clearly  be  in  a  position  to  deal  both  with  the  question  of  support  and  with  all 
other  questions  arising  out  of  marital  discord,  such  as  custody  of  children, 
separation,  property  rights,  and  even  non-molestation  orders. 

Our  recommendations  reflect  this  concern  and  our  hope  that  this  Report 
will,  with  our  other  Reports  on  Family  Law,  form  the  basis  for  a  humane, 
just  and  rational  system  of  provincial  family  law.  The  size  of  the  problems 
and  the  distress  of  the  families  involved  demands  no  less  a  response. 


CHAPTER  2 

THE  REFORM  OF  FIRST  PRINCIPLES 


In  Ontario,  the  law  of  support  has  three  main  branches :  alimony,  which 
may  be  awarded  to  a  wife  during  marriage  by  the  Supreme  Court  in  proceed- 
ings based  upon  adultery,  desertion  or  cruelty  by  a  husband;  maintenance, 
also  exclusively  available  to  a  wife,  and  awarded  during  marriage  by  the 
Provincial  Court  (Family  Division)  in  summary  proceedings  founded  upon 
desertion  by  a  husband;  and  maintenance  as  relief  ancillary  to  divorce,  which 
may  be  awarded  to  either  spouse  upon  the  granting  of  a  decree  nisi  where 
grounds  for  divorce  are  found  to  exist.  This  Report  is  chiefly  concerned  with 
the  provincial  law  of  support  —  support  awarded  during  the  subsistence  of 
a  marriage.^ 

In  this  section  of  the  Report,  the  Commission  has  considered  two  major 
issues : 

(a)  whether  the  provincial  law  should  provide  for  any  obligation  on 
the  part  of  a  wife  to  support  her  husband  during  marriage  and,  if 
so,  whether  that  obligation  should  be  exactly  the  same  as  that 
imposed  by  law  upon  a  husband,  and 

(b)  whether  entitlement  to  alimony  in  the  Supreme  Court  and  main- 
tenance in  the  Family  Court  should  continue  to  be  based  exclu- 
sively upon  concepts  of  matrimonial  fault. 

1 .    Principles  Underlying  Support  Obligations 

The  philosophy  underlying  the  provincial  law  of  support  dates  from  the 
mid-nineteenth  century  and  pre-dates  the  existence  of  divorce  as  a  judicial 
remedy. 2  The  provincial  law  of  support,  unlike  the  law  of  divorce,  acknowl- 
edges no  concept  of  marriage  breakdown  and  implicitly  characterizes  mar- 
riage as  a  protective  institution  for  women.  The  husband's  support  obligation 
is  unilateral,  the  wife's  right  to  support,  save  for  misconduct,  is  absolute; 
support  is  awarded  for  an  indefinite  period,  the  award  may  be  varied  later, 
support  is  payable  only  by  periodic  payments,  and  legal  costs  are  generally 
awarded  to  the  wife  as  a  matter  of  course.  Conversely,  the  grounds  upon 
which  a  wife  becomes  absolutely  disentitled  to  support  under  the  provincial 
law,  that  is  by  matrimonial  misconduct,  also  reflect  nineteenth  century 
notions  of  marriage  which  require  a  wife  to  be  "deserving"  of  its  protection. 


^Divorce,  and  maintenance  awarded  as  relief  ancillary  to  it,  are  within  the  exclusive 
legislative  jurisdiction  of  Parliament:  Zacks  v.  Zacks,  [1973]  S.C.R.  891,  35  D.L.R. 
(3d)  420.  Nevertheless,  the  intelligent  reform  of  any  branch  of  the  law  of  support 
must  take  into  account  the  effects  of  its  reforms  and  rationalize  these  with  the 
principles  and  objectives  of  other  branches. 

2Prior  to  the  enactment  of  the  Matrimonial  Causes  Act  (Eng.)  in  1857,  divorce  was 
available  only  by  private  act  of  Parliament.  The  ecclesiastical  courts  had  no  power 
to  dissolve  a  valid  marriage  and  the  secular  courts  refused  to  invade  the  spiritual 
jurisdiction.  The  ecclesiastical  decree  of  divorce  a  menso  et  thoro  which  existed 
prior  to  1857  was  not  "divorce"  in  the  modern  sense  of  that  word  because  neither 
party  was  free  to  remarry.  Report  of  The  Committee  on  One-Parent  Families, 
July  1974,  Department  of  Health  and  Social  Security,  (England),  Vol.  2  at  pp.  91 
et  seq. 

[5] 


At  common  law,  it  was  indeed  the  duty  of  a  husband  to  maintain  his 
wife,  according  to  his  means,  so  long  as  she  was  "helpful  to  him  and 
liveth  with  him".  The  judges  based  this  principle  upon  the  same  doctrine 
of  matrimonial  symbiosis  as  they  employed  to  deprive  the  wife  of  her 
property  rights.  Since  the  husband  owed  it  to  the  community  to  sustain 
himself,  he  was,  it  was  said,  under  the  inevitable  compulsion  to  sustain 
his  other  self,  his  wife,  who  was  "bone  of  his  bone,  flesh  of  his  flesh, 
and  no  man  did  ever  hate  his  own  flesh  so  far  as  not  to  preserve  it".^ 

( a )    The  Dependent  Wife 

Although  greatly  eroded  by  social,  economic  and  legal  changes,  the 
assumption  that  a  married  woman  is  inherently  dependent  upon  her  husband 
for  support  stiU  underlies  the  existing  law.  This  assumption  is  manifested 
in  cases  where  support  is  awarded  without  apparent  reference  to  need,  in 
the  strong  emphasis  placed  upon  a  wife's  "prior  standard  of  living",  in  the 
marginal  relevance  often  given  to  her  earning  capacity,  in  permitting  upward 
variations  of  support  payments  as  her  husband's  fortunes  improve,  in  the 
principle  of  separate  property  which  relieves  a  wife  from  contributing  her 
separate  earnings  toward  any  household  support  and,  of  course,  in  the 
unilateral  character  of  the  husband's  obligation  to  support  his  wife  during 
marriage. 

There  are  historical  reasons  why  the  law  still  adopts  a  protective  posture 
toward  married  women.  In  our  Report  on  Family  Property  Law,  we  noted 
that  prior  to  1884  a  woman's  legal  personality  merged  upon  marriage  with 
that  of  her  husband.*  In  law,  the  effect  of  this  merger  was  to  divest  married 
women  of  their  personal  property  completely,  and  to  remove  from  their  con- 
trol any  real  property  which  they  brought  into  the  marriage.  The  enactment 
of  The  Married  Women's  Property  Act  in  1884  substantially  removed  the 
legal  restrictions  on  married  women's  ownership  of  property,^  but  it  had 
little  immediate  effect  upon  the  practical  obstacles  which  still  faced  them  in 
securing  employment,  in  gaining  access  to  higher  education  and,  generally, 
in  obtaining  equal  treatment  with  men,  or  indeed,  with  single  women. 

The  force  of  the  conventional  view  that  married  women  should  occupy 
an  exclusively  domestic  role  was  the  most  substantial  contributing  factor  to 
the  practical  disabilities  faced  by  those  who  were  inclined  to  strive  for  eco- 
nomic self-sufficiency.^  Until  quite  recently,  the  denial  of  employment  to  a 
woman  would  not  have  been  regarded  as  discriminatory  in  any  legal  sense; 
preferential  hiring  practices  or  restrictive  admissions  criteria  in  educational 
institutions  excluding  married  women  were  long  regarded  as  simply  reflecting 
the  natural  order  of  things.  In  short,  although  married  women  secured  the 


^Ibid.,  at  p.  98. 

^Report  on  Family  Law,  Part  IV,  Family  Property  Law,  Ontario  Law  Reform 

Commission,  1974,  at  pp.  17-18. 
5S.O.  1884,  c.  19.  In  fact,  married  women  did  not  acquire  the  legal  capacity  to 

enter  into  contracts  generally  (that  is  other  than  those  pertaining  to  their  separate 

property,  if  they  owned  any)  until   1897.  See  The  Married  Women's  Property 

Act,  1897,  S.O.  1897,  c.  22. 
^The  Report  of  the  Royal  Commission  on  the  Status  of  Women  in  Canada,  1970: 

chapter  1  (The  Cultural  Mould);  chapter  2  (Women  in  the  Canadian  Economy); 

chapter  3  (Education);  and  chapter  4  (Women  and  the  Family), 


right  to  acquire  separate  property  in  1884,  if  the  law  had  not  imposed  a  strict 
support  obligation  on  husbands,  it  might  have  been  said  then  of  most  married 
women  that  they  had  merely  acquired  the  legal  capacity  for  destitution  in 
their  own  right. 

It  is  unnecessary  for  the  purposes  of  this  Report  to  trace  the  historical 
strides  of  social  progress  toward  equality  of  opportunity  between  men  and 
women;  this  development,  which  is  still  unfolding,  has  been  admirably 
described  elsewhere."^  It  is  sufficient  to  note  that  married  women  now  occupy 
a  very  important  role  in  the  labour  force^  and  that  marriage  can  no  longer 
be  regarded  as  a  predestined  obstacle  to  their  economic  self-determination. 

It  is  now  fairly  common  for  the  courts  to  hear  cases  in  which  the  evidence 
discloses  that  a  wife:  (a)  is  in  fact  not  dependent  upon  her  husband  for 
maintenance  at  all;  or  (b)  is  only  partially  dependent  upon  her  husband, 
because  she  is  herself  employed;  or  (c)  is  temporarily  dependent  upon  her 
husband  for  support,  owing  to  the  spouses'  domestic  arrangements  or  other 
circumstances,  but  clearly  possessed  of  an  unrealized  earning  potential;  or 
(d)  is  the  major,  or  perhaps  the  sole,  contributor  to  their  mutual  support, 
either  by  reason  of  some  incapacity  on  the  part  of  the  husband,  or  simply 
because  of  a  domestic  arrangement  existing  between  them. 

Any  reform  of  the  provincial  law  governing  inter-spousal  support 
obligations  should  include  amongst  its  primary  objectives  the  elimination  of 
the  underlying  assumption  that  a  wife  is  inherently  dependent  upon  her 
husband  for  support. 

(b)  Matrimonial  Duties:  The  Concept  of  Fault 

There  is  a  direct  link  between  the  duty  to  support  which  the  law  imposes 
upon  spouses  and  the  performance  of  the  normal  duties  of  marriage  by  those 
spouses.^  Clearly,  the  law  of  support  involves  considerations  other  than  the 
mere  economic  condition  of  a  dependent  spouse;  in  a  very  real  sense,  the 
law  mirrors  the  views  of  society  about  marriage,  and  is  itself  a  means  of 
indirectly  enforcing  the  performance  of  matrimonial  duties. 


'^ Supra,  footnote  6;  see  also  Women  in  the  Labour  Force:  Facts  and  Figures, 
Information  Canada,  1974;  What's  Been  Done?,  1974,  (a  report  by  the  federal 
Advisory  Council  on  the  Status  of  Women  concerning  equal  opportunity  legisla- 
tion); Equal  Opportunity  for  Women  in  Ontario,  Green  Paper,  Provincial  Secre- 
tary for  Social  Development,  June  1973;  Never  Done:  Three  Centuries  of 
Women's  Work  in  Canada,  The  Corrective  Collective,  Canadian  Women's  Educa- 
tional Press,  1974. 

Hn  1973,  women  comprised  34.4%  of  the  total  labour  force  in  Canada;  the  com- 
parable figure  for  1962  was  27.2%.  Married  women  constituted  56.9%  of  the 
total  female  labour  force  in  1973,  as  compared  to  48.4%  in  1962.  In  1973,  41.4% 
of  all  married  women  in  Ontario  were  employed  in  the  labour  force:  this  was 
the  highest  participation  rate  of  any  province.  Figures  taken  from  Women  in 
the  Labour  Force:  Facts  and  Figures,  1974,  supra,  footnote  7,  Tables  1,  7,  14, 
15,  16  and  19,  and  from  information  supplied  by  the  Women's  Bureau  of  Labour 
Canada. 

9A  brief,  but  helpful,  discussion  of  the  relationship  between  support  obligations 
and  matrimonial  duties  appears  in  a  recent  working  paper  of  the  English  Law 
Commission:  Law  Com.,  Working  Paper  No.  53,  Matrimonial  Proceedings  in 
Magistrates'  Courts,  September  7,  1973,  at  p.  20. 
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The  concept  of  matrimonial  duty  cannot  be  defined  precisely.  The  basic 
duty  of  spouses  is  to  live  together  as  man  and  wife,  but  the  duties  which  they 
owe  to  one  another  are  much  broader  than  mere  cohabitation.^^  The  concept 
has  been  a  flexible  one  and  has  changed  over  the  years,  not  only  within 
individual  marriages,  but  also  in  the  development  of  the  law  itself  as  it  seeks 
to  respond  to  social  change.  Nevertheless,  at  all  times  the  courts  have  rec- 
ognized that  society  expects  that  this  basic  duty  to  cohabit  will  be  enriched 
by  a  special  quality  of  relationship  between  the  spouses  —  a  relationship 
characterized  by  love,  affection  and  fidelity. 

Although  matrimonial  duties,  apart  from  the  duty  of  a  husband  to  sup- 
port his  wife,  are  not  directly ^^  enforceable  by  any  law,  the  grounds  for  a 
wife's  entitlement,  or  disentitlement,  to  support  under  present  provincial  law 
do  largely  correspond  to  popular  notions  about  matrimonial  duties.  Just  as 
one  has  a  duty  to  be  faithful  to  one's  partner,  to  observe  the  norms  of  marital 
conduct,  and  to  cohabit  with  one  another,  so  also  do  adultery,  cruelty  and 
desertion  constitute  grounds  for  a  wife's  entitlement  or,  as  the  case  may  be, 
for  her  disentitlement  to  support.  ^^ 

It  is  evident,  therefore,  that  the  grounds  for  support  during  marriage 
conform  closely  to  corresponding  breaches  of  matrimonial  duty.  Unfortu- 
nately, a  wife's  entitlement,  or  disentitlement,  to  support  during  marriage  is 
based  entirely  upon  the  concept  of  matrimonial  fault.  Liability  for  support 
may  be  determined  without  reference  to  need;  support  may  be  awarded  to  a 
wife  who  is  economically  self-sufficient  if  the  court  finds  her  husband  guilty  of 
a  matrimonial  offence;  conversely,  it  may  be  denied  to  a  wife  who  is  destitute 


I'^The  term  "consortium"  includes  the  entire  scope  of  the  duty.  It  too  is  incapable 
of  precise  definition.  The  term  has  been  little  used  in  Ontario  which  has  never 
recognized,  except  indirectly,  any  action  for  the  restitution  of  conjugal  rights. 
For  the  most  part,  the  decisions  of  Ontario  courts  are  based  upon  findings  of 
fact  which  go  to  the  question  of  formal  matrimonial  fault  (that  is  adultery, 
desertion,  cruelty)  which  involves  a  prima  facie  abrogation  of  matrimonial  duty. 
"Consortium  means  living  together  as  husband  and  wife  with  all  the  incidents 
that  flow  from  that  relationship ....  The  incidents  of  consortium  are  capable  of 
considerable  variation  and  clearly  will  depend  upon  such  factors  as  the  age, 
health,  social  position  and  financial  circumstances  of  the  spouses".  Bromley, 
Family  Law,  4th  ed.,  1971,  at  pp.  92-94. 

iiJn  England  prior  to  1857,  the  ecclesiastical  courts  sought  to  enforce  directly 
the  matrimonial  duty  to  cohabit  through  its  decree  for  the  restitution  of  conjugal 
rights  by  compelling  spouses  to  live  together  under  the  pain  of  excommunication 
or  imprisonment:  see  Ray  den  on  Divorce,  11th  ed.,  1971,  at  p.  4.  It  was  not  until 
the  Matrimonial  Causes  Act,  1884,  47  and  48  Vict.,  c.  68  was  passed  to  amend  the 
law  of  restitution  of  conjugal  rights  that  the  penalty  of  attachment  was  abolished 
and  the  courts  empowered,  as  incidental  to  a  decree  for  restitution  of  conjugal 
rights,  to  make  an  order  for  financial  provision  for  the  wife,  which  might  be 
enforced  in  the  same  way  as  an  order  for  alimony  in  a  suit  for  judicial  separa- 
tion: see  s.  2;  Russell  v.  Russell,  [1895]  P.  315,  333. 

^^Historically,  the  grounds  for  alimony  in  Ontario  were  not  established  in  nearly 
so  direct  a  manner  as  suggested  here.  Following  Confederation,  the  province  did 
not  enact  laws  governing  support  during  marriage,  as  such;  it  re-enacted  or 
incorporated  by  reference  mid-nineteenth  century  English  law  concerning  similar 
subject  matter.  The  grounds  for  alimony  are  nowhere  explicitly  stated  in  the 
law  of  Ontario:  they  are  expressed  to  be  the  same  grounds  as  existed  in  England 
on  January  1,  1896,  for  three  entirely  diff'erent  remedies:  judicial  separation, 
(judicial)  divorce  and  the  decree  for  restitution  of  conjugal  rights.  The  English 
remedies  were  not  incorporated  into  Ontario  law  —  only  their  grounds,  which 
still  serve  as  grounds  for  alimony  in  this  province:  see  infra.  Chapter  4. 


if  she  herself  has  been  guilty  of  adultery,  cruelty  or  desertion.  Moreover,  if 
fault  is  not  established,  no  remedy  exists  regardless  of  the  degree  of  marital 
discord  between  the  spouses. 

It  is  our  opinion  that  undue  significance  is  attached  to  a  breach  of 
matrimonial  duty  under  the  existing  law;  any  law  under  which  support  may 
be  awarded  or  withheld  without  necessary  reference  to  a  dependant's  cir- 
cumstances of  need  will  often  be  inherently  unjust.  It  is  wrong  in  principle 
that  liability  for  support  during  marriage  should  continue  to  be  determined 
upon  absolute  terms  of  "guilt"  or  "innocence". 

The  existing  law  is  deficient  in  three  important  respects :  first,  by  charac- 
terizing support  as  an  inherent  incident  of  a  wife's  marital  status,  it  has  per- 
petuated an  unduly  restrictive  view  of  marriage  in  which  wives  are  seen  to 
occupy  an  exclusively  domestic  role  and  are  treated  as  chronic  dependants; 
secondly,  the  paramount  importance  assigned  to  matrimonial  fault  in  deter- 
mining issues  of  liability  for  support  makes  the  law  resemble  a  scheme  of 
punishment  and  reward  for  behaviour  during  marriage;  and  finally,  there  are 
real  cases  of  need  which  the  law  does  not  meet,  either  because  the  wife  cannot 
prove  her  husband  guilty  of  a  matrimonial  offence,  or  because  of  the  harsh 
and  discriminatory  application  of  the  law  under  which  a  dependent  wife  may 
be  prevented  from  receiving  any  support  whatsoever,  if  she  herself  has  com- 
mitted an  offence,  however  much  this  may  have  been  provoked. 

Since  1968,  when  significant  reforms  were  made  in  Canadian  divorce 
law,^^  major  disparities  have  existed  between  the  principles  of  law  applicable 
to  support  during  marriage  and  those  concerning  maintenance  awarded  in 
divorce  proceedings.  The  introduction  of  marriage  breakdown  as  a  ground 
for  divorce, ^^  the  reduced  significance  given  to  matrimonial  fault  in  awarding 
support  in  divorce  proceedings,^^  the  redefinition  of  marital  cruelty, ^^  and 
granting  the  courts  authority  to  award  maintenance  to  a  husband ^"^  in  an 
appropriate  case  are  changes  introduced  into  the  divorce  law  in  1968  which 
have  the  most  far-reaching  effect  upon  the  legal  principles  underlying  inter- 
spousal  support  obligations. 

Although  it  is  anomalous  in  the  extreme,  the  legal  result  of  an  applica- 
tion for  support  during  marriage  may  now,  in  an  identical  fact  situation, 
differ  totally  from  the  result  of  an  application  for  the  same  relief  in  divorce 
proceedings.  We  can  find  no  justification  whatsoever  for  keeping  such  a 
great  disparity  between  two  branches  of  the  law  dealing  with  the  same 
subject  matter. 


i3The  Divorce  Act,  S.C.  1967-68,  c.  24,  now  R.S.C.   1970,  c.  D-8. 

^"^Ibid.,  s.  4;  "Marriage  Breakdown",  however,  may  not  be  established  except  upon 
proof  of  the  enumerated  facts  set  out  in  subsections  (a)  to  (e). 

^^^Ibid.,  s.  11.  In  divorce  proceedings  support  is  awarded  largely  as  a  matter  of 
judicial  discretion.  A  wife  has  no  absolute  right  to  support  and  matrimonial 
fault  on  her  part  no  longer  constitutes  an  absolute  bar  to  relief.  Upon  the 
granting  of  a  decree  nisi,  the  court  may  order  either  spouse  to  contribute  toward 
the  support  of  the  other  "if  it  thinks  it  fit  and  just  to  do  so  having  regard  to  the 
conduct  of  the  parties  and  the  condition,  means  and  other  circumstances  of  each 
of  them " 

i^Different  standards  of  cruelty  now  exist  in  divorce  proceedings  on  the  one  hand 
and  proceedings  for  alimony  and  maintenance  in  the  Family  Court  on  the  other: 
see  infra.  Chapter  4,  Maintenance  Proceedings  in  the  Supreme  Court. 

^ybid.,s.  11. 
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2.    Mutual  Support  Obligations 

Both  the  remedies  of  aUmony  in  the  Supreme  Court  and  maintenance 
in  the  Family  Court  are  available  only  to  a  wife;  in  divorce  proceedings, 
however,  a  court  may  award  maintenance  to  either  spouse  "if  it  thinks  it  fit 
and  just  to  do  so  having  regard  to  the  conduct  of  the  parties  and  the  condi- 
tion, means  and  other  circumstances  of  each  of  them  .  .  ."^^  We  have  con- 
sidered whether  the  provincial  law  should  provide  for  any  obligation  on  the 
part  of  a  wife  to  support  her  husband  and,  if  so,  whether  that  obligation 
should  be  the  same  as  that  imposed  by  law  upon  a  husband.  We  have  no 
doubt  that  the  provincial  law  should  be  made  to  conform  in  its  basic  approach 
with  this  aspect  of  the  law  of  divorce.  The  fundamental  duty  to  support  a 
wife  or  a  husband  should  be  the  same  during  marriage  as  upon  divorce;  it  is 
wrong  in  principle  that  this  obligation  should  differ  according  to  the  type  of 
proceeding  in  which  the  issue  happens  to  be  raised. 

If  a  support  obligation  is  to  be  imposed  upon  wives  under  provincial 
law,  it  is  reasonably  clear  that  the  justification  for  so  doing  cannot  be  founded 
upon  evidence  of  widespread  present  need  on  the  part  of  dependent  husbands. 
If  it  were  otherwise,  there  would  have  been  many  more  reported  instances 
of  claims  by  husbands  for  support  under  section  1 1  of  the  Divorce  Act  which 
has  given  the  court  power,  since  July,  1968,  to  award  support  to  a  husband 
on  very  general  criteria.  Clearly,  this  has  not  occurred  in  the  reported  cases. ^^ 

One  reason  urged  upon  us  for  recommending  the  adoption  of  a  mutual 
support  obligation  between  spouses  is  that  the  existing  law  serves  to  charac- 
terize married  women  as  chronic  dependants  and,  it  is  said,  thus  impedes 
the  attainment  of  equal  opportunity  for  advancement  with  men  in  the  labour 
force.  Although  we  recognize  the  force  of  this  argument,  we  are  of  the  view 
that  its  proponents  have  tended  to  overestimate  the  impact  which  a  change 
in  the  law  of  support  might  have  upon  this  particular  matter  of  complaint. 
The  Commission's  decision  must  be  founded  upon  principles  more  directly 
related  to  the  law  of  support. 

For  reasons  separately  recorded  in  this  Report,-*^  we  have  concluded 
that  the  courts,  in  awarding  support,  should  place  much  greater  emphasis 
upon  the  need  of  dependent  spouses  and  the  reasons  for  their  dependency; 
in  conjunction  with  this,  we  have  recommended  that  matrimonial  misconduct, 
which  is  currently  given  paramount  importance  under  the  provincial  law, 
should  be  reduced  in  significance.  Circumstances  can  certainly  arise  in  which 
a  husband  becomes  dependent  upon  his  wife  for  support,  whether  by  reason 
of  his  infirmity  or  incapacity,  or  for  reasons  related  simply  to  the  domestic 
arrangements  which  they  have  adopted.  If  a  spouse's  need  or  dependency 
is  to  assume  increased  importance  as  a  basis  upon  which  support  obligations 
arc  determined,  then  the  law  must  recognize  that  a  husband's  need  may  also 
be  such  as  to  cast  a  positive  obligation  upon  the  wife  for  its  alleviation.  The 


^81  bid. 

i^The  Act  does  not  seek  to  define  the  circumstances  in  which  such  an  award  might 
be  made;  since  1968  there  has  been  only  one  reported  case  involving  an  award 
of  support  to  a  husband:  Cohen  v.  Cohen,  [1970]  2  O.R.  474,  11  D.L.R.  (3d) 
264  (H.CJ.);  varied  [1971]  1  O.R.  619,  16  D.L.R.  (3d)  241  (C.A.). 

2^See,  m/ra,  Chapter  2,  Section  3,  The  Relevance  of  Matrimonial  Fault;  Chapter  4, 
Section  3,  Factors  Affecting  Maintenance  Awards:  Legislative  Criteria. 
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law  should  therefore  provide  for  an  obligation  on  the  part  of  a  wife  to  support 
her  husband  in  circumstances  of  need. 

Should  the  wife's  support  obligation  correspond  exactly  to  that  of  the 
husband  or  should  the  law  seek  to  define,  and  thus  to  limit,  the  circumstances 
in  which  the  husband's  need  should  give  rise  to  a  support  obligation  in  the 
wife? 

It  may  be  said  that  any  attempt  to  define  "need"  in  this  way  involves 
the  inherent  danger  of  omitting  genuine  circumstances  of  need.  A  definition 
of  a  husband's  need  solely  in  terms  of  illness  or  infirmity  might  be  thought 
unduly  restrictive  as,  for  example,  in  the  case  of  the  deserting  wife  who  leaves 
the  husband  to  care  for  a  young  family.^i  Similarly,  the  law  might  be  regarded 
as  lacking  in  flexibihty  if  it  was  incapable  of  recognizing  a  domestic  arrange- 
ment between  the  spouses  which  was  based  upon  a  degree  of  dependency  by 
the  husband  upon  his  wife  for  support.  An  example  of  this  situation  is  shown 
by  spouses  who  agree  to  advance  the  wife's  career  at  the  expense  of  the  hus- 
band's. Although  this  is  currently  not  a  common  phenomenon  in  Canada,^^ 
the  law  should  take  account  of  new  developments  in  society  even  though  they 
may  appear  to  run  counter  to  the  conventions  of  the  day. 

In  our  Report  on  Family  Property  Law  we  drew  attention  to  the  prac- 
tical disabilities  which  women  still  face  in  the  labour  force.^"^  We  remain 
concerned  to  ensure  that  any  reform  of  the  law  of  support  not  be  premised 
upon  such  an  unrealistic  or  unduly  theoretical  view  about  the  extent  to  which 
equality  of  employment  opportunity  actually  exists  between  men  and  women, 
as  to  invite  an  unjust  application  of  the  law. 

There  are  three  ways  in  which  the  potential  for  any  unjust  application 
of  the  concept  of  mutual  support  obligations  might  be  avoided,  or  at  least 
minimized.  The  first  method  has  already  been  described  and  involves  the 
careful  definition  of  the  factual  circumstances  of  need  in  the  husband  which 
will  give  rise  to  a  corresponding  support  obligation  on  the  part  of  the  wife.^* 


2iInformal  discussions  with  judges  of  the  Provincial  Court  (Family  Division)  have 
revealed  that  this  factual  situation  is  becoming  more  prevalent. 

22However,  the  converse  situation  —  namely,  where  a  wife  discontinues  or  impairs 
her  career  to  assume  domestic  duties  or  to  promote  her  husband's  career  —  is 
extremely  common. 

23Report  on  Family  Law,  Part  IV,  Family  Property  Law,  Ontario  Law  Reform 
Commission,  1974  at  p.  106. 

24Examples  of  this  approach  are  to  be  found  in  section  31  of  the  New  Zealand 
Domestic  Proceedings  Act  1968,  and  in  section  27  of  the  English  Matrimonial 
Causes  Act,  1973,  which  sets  out  a  remedy  similar  to  our  "independent"  remedy 
for  alimony. 

In  the  New  Zealand  legislation  the  court,  in  awarding  support  to  a  husband, 
must  have  regard  to  "his  health,  his  duty  of  care  to  any  child  of  the  family  in 
his  custody,  or  to  other  circumstances  [indicating  that]  he  is  unable  to  provide 
the  necessities  of  life  for  himself  .  .  . ." 

Under  section  27  of  the  English  legislation  support  may  be  awarded  to  a 
husband  where  "by  reason  of  the  impairment  of  the  applicant's  earning  capacity 
through  age,  illness  or  disability  of  mind  or  body,  and  having  regard  to  any 
resources  of  the  applicant  and  the  respondent  respectively  which  are,  or  should 
properly  be  made,  available  for  the  purpose,  it  is  reasonable  in  all  the  circum- 
stances to  expect  the  respondent  so  to  provide  or  contribute  .  . . ." 
There  is  a  substantial  disparity  of  principle  between  this  provision  and  the 
provisions  for  maintenance  ancillary  to  divorce  in  England.  It  is  probable  that 
section  27  will  be  short  lived:  see  injra,  p.  77. 
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Another  approach  to  the  same  difficulty  is  to  state  the  support  obHga- 
tions  between  spouses  in  positive,  albeit  theoretical,  terms  of  exact  and  full 
mutuality  but,  at  the  same  time,  to  enumerate  carefully  statutory  criteria 
which  would  oblige  the  court  in  every  case  to  direct  its  attention  to  factors 
which,  on  their  face,  require  that  proper  allowance  be  made  for  the  practical 
disabilities  of  either  spouse. ^^ 

In  a  third  approach  to  this  problem,  the  support  obligations  of  spouses 
are  not  stated  in  positive  terms  but  indirectly;  the  legislation  merely  enables 
the  court  to  award  support  to  either  spouse  and  sets  out  general  or  enumer- 
ated statutory  criteria  by  which  the  judge  is  to  be  guided  in  determining 
which  spouse  should  receive  support  and  in  what  amount.  It  is  this  approach 
which  has  been  adopted  in  the  Canadian  and  English  divorce  legislation.^^ 

We  consider  that  the  third  approach  to  the  reformulation  of  inter- 
spousal  support  obligations  is  distincdy  preferable  to  either  of  the  first  two 
methods.  The  first  approach,  sometimes  referred  to  as  limited  mutuality,  is 
unnecessarily  restrictive,  because  it  attempts  to  limit  by  statute  the  circum- 
stances of  need  on  the  part  of  a  husband  which  may  give  rise  to  a 
corresponding  support  obhgation  on  the  part  of  the  wife.  This  approach 
would  render  the  courts  powerless  to  award  support  to  a  husband  in 
genuine  circumstances  of  need  which  were  omitted  from  the  statute  and 
such  omissions  would  be  an  obvious  hazard  in  any  statute  concerning  so 
complex  a  matter  as  inter-spousal  support  obligations. 

The  first  and  second  approaches,  however,  share  a  much  more  serious 
flaw;  in  both  methods  an  attempt  is  made  to  state  the  inter-spousal  support 
obligation  during  marriage  in  positive  and  absolute  terms.  Of  necessity,  any 
positive  reformulation  of  the  obligation  must  be  founded  upon  a  notion  of 
relative  economic  need  of  the  spouses;  and  the  statement  would  have  no 
significant  legal  effect  by  itself,  unless  the  law  were  to  regard  breaches  of 
matrimonial  duty  as  wholly  irrelevant  to  the  imposition  of  support  obliga- 
tions. We  are  of  the  view  that  the  Legislature  should  not  attempt  a  definition 
of  the  inter-spousal  support  obligation  in  such  absolute  terms  for  essentially 
two  reasons:  first,  it  would  invite  intervention  by  the  court  in  disputes  between 
spouses  during  cohabitation  which  they  might  reasonably  be  expected  to 
resolve  by  themselves  or  with  the  aid  of  marital  counselling;  secondly,  as  we 
have  concluded  elsewhere  in  this  Report,^'^  the  existing  relationship  between 
the  performance  of  matrimonial  duties  and  the  imposition  of  support  obliga- 
tions at  law  should  not  be  severed  completely. 


25Some  American  jurisdictions  state  the  inter-spousal  support  obligation  in  positive 
terms  of  mutuality.  In  the  Uniform  Civil  Liability  for  Support  Act  (1954)  a 
wife's  support  obligation  is  stated  as  follows:  "Every  woman  shall  support  her 
child;  and  her  husband  [and  her  parent]  when  in  need."  In  New  Hampshire,  the 
support  obligations  envisaged  by  the  Uniform  Act  have  been  combined  into  a 
single  section  to  provide  as  follows: 

Every  person  whose  income  or  other  resources  are  more  than  sufficient  to 
provide  for  his  or  her  reasonable  subsistence  compatible  with  decency  or 
health  owes  a  duty  to  support  or  contribute  to  the  support  of  his  or  her 
wife,  husband,  child,  father  or  mother  when  in  need. 
N.H.  Laws  1955,  c.  206,  s.  2. 
26The  Divorce  Act,  R.S.C.  1970,  c.  D-8.  s.  11;  the  Matrimonial  Causes  Act  (Eng.) 

1973,  s.  25. 
27Seepp.  19-23. 
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Matrimonial  fault,  subsumed  under  the  less  evocative  phrase  "conduct 
of  the  parties",  remains  a  relevant  consideration  in  fixing  inter-spousal  sup- 
port obligations  in  divorce  proceedings  and  we  consider  that  it  should  be 
similarly  relevant  to  support  obligations  during  marriage.  Even  if  it  were 
possible  to  define  matrimonial  duties  with  precision,  it  would  be  imprudent 
for  the  Legislature  to  attempt  to  do  so;  matrimonial  duties  vary  within  the 
community  over  time,  and  differ  in  character  within  individual  marriages.  In 
the  absence  of  a  precise  statutor>^  statement  concerning  the  ob'^ervance  of 
matrimonial  duties,  which  incidentally  would  strengthen  the  fault  concept, 
any  attempt  to  define  the  inter-spousal  support  obligation  in  positive  or 
absolute  terms  would  be  as  futile  as  it  is  undesirable. ^^ 

We  therefore  recommend  that  the  courts  should  be  given  power  to 
award  support  during  marriage  to  either  spouse  and  that  flexible  statutory 
criteria  be  enacted  to  assist  the  court  in  determining  if,  and  to  whom  it  should 
be  awarded.  Any  statutory  criteria  applicable  to  mutual  obligations  of  support 
as  between  spouses  should  direct  the  court  to  consider,  in  particular,  the 
practical  disabilities,  if  any,  of  either  spouse. 


3.    The  Relevance  of  Matrimonial  Fault 

(a)   Current  Relevance 

In  any  application  by  a  spouse  for  support  the  court  must  consider 
evidence  of  matrimonial  misconduct  both  in  determining  the  respondent's 
liability  for  support  and  also  in  fixing  the  amount  of  any  award.  Whether  the 
court's  decision  upon  these  issues  will  be  determined  or  only  influenced  by 
such  evidence,  depends  upon  the  type  of  proceedings  in  which  the  claim  for 
support  is  made  and,  in  addition,  upon  the  character  of  the  misconduct. 

In  an  application  for  support  during  marriage, ^^  a  husband's  liability 
for  his  wife's  support  is  determined  solely  upon  evidence  of  misconduct  and, 
in  particular,  upon  evidence  of  adultery,  cruelty  or  desertion.  These  enumer- 
ated matrimonial  offences,  when  committed  by  the  husband,  constitute  the 
grounds  upon  which  a  wife  may  found  a  claim  for  alimony  and,  when  com- 
mitted by  the  wife,  afford  the  basis  of  an  absolute  defence  by  the  husband 
to  any  such  claim.  Although  it  is  open  to  the  court  to  disentitle  a  wife  to 
support  for  m.isconduct  which  does  not  amount  to  a  matrimonial  offence,^^ 


2«The  Alberta  Institute  of  Law  Research  and  Reform  in  its  Working  Paper  on 
Matrimonial  Support  (June,  1974)  p.  69,  has  tentatively  recommended  that  the 
Alberta  Legislature  attempt  to  formulate  the  inter-spousal  support  obligation 
in  positive  terms: 

Everyone  should  understand  his  legal  rights  and  obligations  and  the  law 
should  state  them  forthrightly.  A  spouse  who  is  financially  at  the  mercy  of 
the  other  should  be  able  to  point  to  a  law  which  demonstrates  that  support 
is  a  matter  of  legal  right  and  duty  and  not  one  for  arbitrary  decision  by 
one  spouse.  Piecemeal  legislation  is  not  Hkely  to  give  complete  relief.  Our 
tentative   but  not  unanimous   opinion   is  that  there   should   be   a  general 
legislative  statement  of  the  duty  to  support. 
29Support  during  marriage  may  be  claimed  in  an  action  for  alimony  in  the  Supreme 
Court  or  in   summary  proceedings  for  maintenance  in   the   Provincial   Court 
(Family  Division). 
•'^<^Chapter  4,  Maintenance  Proceedings  in  the  Supreme  Court,  infra,  p.  72. 
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it  is  more  common  for  the  court  to  give  legal  effect  to  lesser  forms  of  mis- 
conduct by  reducing  the  amount  of  support  awarded  to  the  wife.^^ 

In  an  application  for  maintenance  in  divorce  proceedings  the  relevance 
of  matrimonial  misconduct  is  in  all  respects  left  to  the  discretion  of  the 
presiding  judge. ^^  The  judge  may  disentitle  a  dependent  spouse  to  mainte- 
nance for  reasons  of  misconduct  but  usually  will  not  do  so  unless  the  miscon- 
duct is  both  flagrant  and  unprovoked.  In  divorce  proceedings,  therefore,  mis- 
conduct is  not  an  absolute  bar  to  the  recovery  of  maintenance;  neither  does 
it  afford  the  basis  for  any  absolute  entitlement  to  maintenance:  the  court 
is  free  to  examine  and  to  weigh  the  conduct  of  both  parties  and  to  award 
maintenance  in  the  face  of  misconduct  by  either  or  both  of  the  spouses  "if  it 
thinks  it  fit  and  just  to  do  so".^^  Indeed,  a  divorce  court  often  awards  main- 
tenance where  there  is  no  evidence  of  misconduct  whatsoever  as,  for  example, 
where  the  decree  nisi  is  based  upon  "marriage  breakdown"  evidenced  simply 
by  the  separation  of  the  spouses  for  three  or  more  years. ""^  In  such  a  case  the 
court's  decision  as  to  maintenance  may  be  based  entirely  upon  its  view  of 
the  spouses'  relative  economic  needs. 

Where  a  matrimonial  offence  on  the  part  of  an  applicant  for  maintenance 
in  divorce  proceedings  does  not,  unlike  alimony,  result  in  complete  disen- 
titlement,  it  remains  a  relevant  factor  for  the  court  to  consider  in  fixing  the 
amount  of  maintenance  to  be  awarded.  Accordingly,  maintenance  in  divorce 
proceedings  may  be  reduced  because  of  a  matrimonial  offence  in  much  the 
same  manner  as  alimony  awards  are  reduced  for  lesser  forms  of  misconduct. 

In  summary  proceedings  for  maintenance  in  the  Provincial  Court 
(Family  EHvision)  evidence  of  matrimonial  misconduct  is  given  much  the 
same  relevance  as  in  an  action  for  alimony  in  the  Supreme  Court.  Although 
desertion,  coupled  with  a  failure  to  maintain,  is  the  sole  specific  ground  for 
maintenance  in  the  Family  Court,"^^  nevertheless  a  dependent  wife  is  deemed 
to  have  been  deserted  where  she  is  livmg  apart  from  her  husband  by  reason 
of  his  acts  of  cruelty  or  of  uncondoned  adultery.^^  The  latter  two  offences 
are  therefore  established  indirectly  as  grounds  for  maintenance  and  if  any 
of  the  three  offences  are  committed  by  a  husband  who  also  fails  to  provide 
adequate  maintenance  for  his  wife,  the  wife,  upon  separation  is  entitled 
absolutely  to  an  order  for  maintenance  unless  she  herself  has  committed  a 
matrimonial  offence.  Adultery  by  the  wife,  if  not  condoned  by  the  husband, 


^^Hodgkinson  v.  Hodgkinson  (1972),  7  R.F.L.  303,  311  (Ont.  H.CJ.): 

It  was  pointed  out  in  Johnstone  v.  Johnstone,  [1967]   1  O.R.  211,  60 
D.L.R.   (2d)  26,  that  there  is  no  arbitrary  yardstick  for  determining  the 
amount.  The  Court  referred  with  approval  to  the  statement  in  Kershaw  v. 
Kershaw,  [1966]  P.   13,  [1964]  3  All  E.R.  635,  that  "in  general,  the  wife 
should  not  be  relegated  to  a  lower  standard  of  living  than  that  which  her 
husband  enjoys".  However,  the  conduct  of  the  wife  may  be  considered  in 
assessing  the  amount.  I  intend  to  take  into  consideration,  the  wife's  conduct 
in  the  present  case. 
•"^^Section  11  of  the  Divorce  Act,  R.S.C.  1970,  c.  D-8,  provides  that  the  court  may, 
upon  the  granting  of  a  decree  nisi,  award  maintenance  to  either  spouse  "if  it 
thinks  it  fit  and  just  to  do  so  having  regard  to  the  conduct  of  the  parties  and 
the  condition,  means  and  other  circumstances  of  each  of  them, .  . .  ." 
^^Ibid. 

^^Ibid.,  s.  4(l)(e). 

^^The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.   1970,  c.   128. 
36Ibid.,  s.  2(2). 
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is  an  absolute  bar  to  her  claim  for  maintenance^^  and  desertion  or  acts  of 
cruelty  on  her  part  will  correspondingly  preclude  any  possibility  of  the  court 
finding  desertion  by  the  husband. 

In  practice,  lesser  forms  of  misconduct  on  the  part  of  a  wife  will  infre- 
quently result  in  a  reduction  in  the  amount  of  maintenance  awarded  to  her 
by  the  Family  Court.  Maintenance  awards  in  this  forum  seldom  exceed  a 
subsistence  standard  of  living  and  usually  are  considerably  less  than  the  total 
amount  required  by  the  applicant  to  meet  even  her  basic  needs. ^^  The  fact 
that  there  is  rarely  sufficient  money  available  to  secure  even  a  subsistence 
standard  for  two  households  has  produced  some  differences  in  the  application 
of  the  law  of  maintenance  in  the  Family  Court  as  compared  to  alimony; 
nevertheless,  both  branches  of  the  law  are  largely  governed  by  the  same 
principles  of  substantive  law.^^ 

(b)   Difficulties  with  the  Fault  Principle 

The  specific  matrimonial  offences,  adultery,  cruelty  and  desertion, 
which  constitute  the  grounds  for  alimony  are  separately  considered  in  Chap- 
ter 4  of  this  Report  and  particular  examples  are  given  of  the  inequities  which 
commonly  arise  in  practice  under  the  existing  law.  However,  there  are  some 
problems  of  basic  principle  which  are  common  to  each  of  the  fault-oriented 
grounds  for  alimony  and  to  the  derivative  grounds  for  maintenance  in  the 
Family  Court. 

The  existing  law  of  support  during  marriage  adopts  an  inflexible  view 
of  the  significance  of  marital  misconduct  and  for  that  reason  tends  inevitably 
to  produce  arbitrary  results.  The  fact  is  that  marital  misconduct  is  often 
merely  the  final  symptom  of  a  marriage  breakdown  which  fulminates  after 
many  months  or  years  of  marital  discord;  usually  both  spouses  have  contrib- 
uted substantially,  if  not  equally,  to  the  ongoing  discord.  Liability  for  support 
however,  is  determined  upon  absolute  terms  of  guilt  or  innocence  and,  in 
this  regard,  overriding  importance  is  assigned  to  evidence  that  a  matrimonial 
offence  has  been  committed  by  the  husband  or  wife.  Except  where  such  an 
offence  has  been  committed,  the  present  law  is  essentially  indifferent  to  the 
quality  of  relationship  which  exists  between  discordant  spouses;  in  practice 


^Vhid.,  s.  2(4). 

38It  sometimes  happens  that  the  Family  Court  will  reduce  the  wife's  maintenance 
award  for  reasons  of  misconduct;  however,  in  many  such  cases  the  reduction 
merely  results  in  a  different  allocation  of  maintenance  as  between  the  wife  and 
any  children  in  her  custody,  rather  than  a  net  reduction  in  the  total  maintenance 
which  the  husband  would  otherwise  be  ordered  to  contribute  to  her  separate 
household. 

3^It  is  well  settled  that  the  definitions  of  matrimonial  offences  dealt  with  in  main- 
tenance proceedings  in  the  Provincial  Court  must  be  the  same  as  the  definitions 
applied  in  the  High  Court.  Such  decisions  as  Yewchyn  v.  Yewchyn,  [19511 
O.W.N.  101,  98  C.C.C.  384  (C.A.)  and  J.B.  v.  A.W.B.,  [1958]  O.R.  281,  13 
D.L.R.  (2d)  218  (C.A.)  make  it  clear  that  such  terms  as  "desertion"  and 
"cruelty"  in  s.  2  of  The  Deserted  Wives'  and  Children's  Maintenance  Act  must 
be  interpreted  in  light  of  the  jurisprudence  developed  in  alimony  actions  in 
the  Supreme  Court.  The  recent  case  of  Bosco  v.  Bosco  (1974),  4  O.R.  (2d)  443. 
48  D.L.R.  (3d)  211  (H.C.J.)  goes  so  far  as  to  say  that  a  wife  in  an  alimony 
action  is  bound  by  the  findings  of  no  cruelty  or  desertion  made  by  a  judge  in 
an  action  under  The  Deserted  Wives'  and  Children's  Maintenance  Act  in  the 
Provincial  Court  (Family  Division). 
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the  law  is  blind  to  the  causes  of  marriage  breakdown  and,  indeed,  the  notion 
of  marital  breakdown  itself  remains  wholly  foreign  to  the  provincial  law, 
notwithstanding  that  many  marriages  are  dissolved  annually  upon  this  very 
basis.^o 

Another  difficulty  with  provincial  law  is  that  it  is  discriminatory  in  its 
application  as  between  husbands  and  wives;  it  implicitly  supports  a  double 
standard  of  moral  conduct  as  between  men  and  women.  A  husband,  although 
obliged  to  support  his  wife,  may  pursue  adulterous  relationships  with  few 
legal  consequerxes;  but  a  wife  who  engages  in  a  similar  course  of  conduct, 
however  provoked,  risks  disentitlement  to  support.^ ^  When  both  spouses  are 
clearly  guilty  of  a  matrimonial  offence,  the  court  faces  a  genuine  factual 
dilemma  in  determining  the  issue  of  entidement  to  support  under  the  existing 
provincial  law:  the  court  is  required  to  find  guilt  on  the  part  of  one  spouse 
only.  This  dilemma  has  not  been  resolved  in  any  satisfactory  manner,  rather, 
it  has  been  averted  by  a  principle  of  law  under  which  matrimonial  offences 
on  the  part  of  a  wife  are  regarded  as  absolute  bars  to  her  entitlement  to 
support.^2  ii  niust  therefore  be  concluded  that  the  existing  law  treats  mis- 
conduct on  the  part  of  a  wife  as  more  serious  and  reprehensible  than  similar 
conduct  by  a  husband. 

The  paramount  importance  which  the  courts  are  obliged  to  give  to  evi- 
dence of  marital  misconduct  introduces  into  the  provincial  law  of  support 
a  very  high  degree  of  judicial  subjectivity  on  moral  issues.  Some  judges  will 
react  more  strongly  than  others  to  particular  kinds  of  conduct  and  the  sub- 
jective views  of  judges  often  contribute  to  indefensible  disparities  in  the 
results  of  individual  cases  tried  upon  similar  facts;*^  in  particular  the  weight 
attached  to  misconduct  by  a  wife  may  vary  drastically  according  to  the  per- 
sonal views  of  individual  judges.^^  This  state  of  affairs  compounds  the 
uncertainty  of  the  outcome  of  proceedings  for  support  and  consequently 
contributes  to  unduly  protracted,  and  expensive,  setdement  negotiations  and 


40Half  the  divorces  granted  in  Canada  between  1969  and  1972,  proceeded  upon 
the  ground  of  marriage  breakdown  as  evidenced  by  three  years  separation.  Dur- 
ing this  period,  113,101  divorces  were  granted,  of  which  56,075  were  founded 
upon  the  ground  of  separation,  generally  as  a  single  ground.  It  may  be  observed 
that  although  separation  is  still  the  predominant  ground  specified  in  divorce 
proceedings,  its  use  had  declined  steadily  on  a  percentage  basis  each  year  since 
the  new  divorce  legislation  was  enacted.  Statistics  taken  from  Canada  Year 
Book  1973,  Information  Canada,  at  p.  233,  Table  5.56;  additional  data  supplied  by 
Statistics  Canada. 

'^iConduct  is  also  relevant  to  assessments  of  the  quantum  of  support  to  be  awarded 
in  alimony  and  in  divorce  proceedings.  In  both  types  of  proceeding  the  law  is 
sometimes  given  a  discriminatory  application  in  this  respect  as  well.  A  wife's 
award  of  maintenance  may  be  drastically  reduced  by  reason  of  her  misconduct; 
however,  it  may  not  be  increased  beyond  the  amount  which  the  court  would 
otherwise  order  by  reason  of  her  husband's  misconduct,  even  in  cases  of  extreme 
cruelty  on  his  part.  Guy  v.  Guy  (1973),  9  R.F.L.  238  (N.S.S.C.);  Chequer  v. 
Chequer  (1973),  9  R.F.L.  208  (B.C.S.C). 

42Study  on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario  Law  Re- 
form Commission,  Vol.  XII,  at  p.  479. 

43\vhere  adultery  is  the  misconduct  in  question  the  results  of  the  reported  alimony 
cases  do  not  vary  greatly;  however,  cruelty  and  desertion  are  much  less  precise 
in  their  meaning  and  in  cases  where  these  issues  arise,  judicial  reasoning,  of 
necessity,  tends  to  be  more  idiosyncratic. 

^^Supra,  footnote  41. 
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to  excessive  litigation  concerning  the  straightforward  matter  of  providing 
for  a  dependant's  basic  needs. 

(c)   De-emphasizing  Matrimonial  Fault 

In  Chapter  4,  we  have  recommended  that  the  nominative  heads  of 
fault  be  abolished  as  grounds  for  alimony  and  that  the  court  be  enabled  to 
award  support  to  either  spouse  where,  in  all  the  circumstances  of  an  indi- 
vidual case,  there  is  found  to  exist  between  the  spouses  marital  discord  of 
such  a  degree  that  they  cannot  reasonably  be  expected  to  live  together.*^ 
The  ground  which  we  have  recommended  to  replace  the  existing  grounds 
for  alimony  would  eliminate  the  necessity  of  proving  matrimonial  offences; 
however,  we  have  also  recommended  that  statutory  criteria  be  enacted  to 
guide  the  courts  in  determining  whether,  to  whom,  and  in  what  amount 
maintenance  should  be  awarded  in  particular  cases.  What  then  should  be 
the  residual  relevance  of  matrimonial  misconduct  in  these  criteria? 

Two  other  law  reform  bodies  have  recently  considered  whether  and  to 
what  extent  the  courts  should  continue  to  be  influenced  by  evidence  of 
matrimonial  misconduct  in  awarding  support  to  a  spouse.'*^  The  English 
Law  Commission  and  the  Alberta  Institute  of  Law  Research  and  Reform 
have  both  acknowledged  that  there  are  no  conclusive  answers  to  this  diffi- 
cult and  perplexing  question,  but  both  are  agreed  that  their  respective 
jurisdictions  place  an  undue  emphasis  upon  evidence  of  matrimonial  mis- 
conduct. The  Ontario  Law  Reform  Commission,  examining  the  law  of 
Ontario,  agrees  totally  with  both  of  these  observations;  the  significance  of 
matrimonial  fault  must,  at  the  very  least,  be  reduced  in  proceedings  for 
support  during  marriage.  The  vital  question  is:  how? 

The  English  Law  Commission,  in  a  Working  Paper  on  Matrimonial 
Proceedings  in  Magistrates'  Courts  deferred  its  decision  on  the  approach 
which  should  be  adopted  to  this  problem,  but  it  did  outline  and  discuss  the 
obvious  possibilities.  The  four  possible  approaches  considered  by  the  Law 
Commission  are  summarized  in  its  Working  Paper  as  follows i^"^ 

(i)  the  obligation  to  maintain  should  be  regarded  as  absolute  and 
reciprocal  and,  thus,  matrimonial  conduct  should  not  be  taken 
into  account  in  determining  liability  or  quantum; 

(ii)  conduct  should  be  relevant  in  every  case  as  regards  liability,  but 
should  not  be  taken  into  account  in  detennining  the  amount  of 
the  order; 

(iii)   conduct  should  be  relevant,  both  as  regards  liability  and  quan- 
tum; and 


45Chapter  4,  Maintenance  Proceedings  in  the  Supreme  Court,  p.  86;  comple- 
mentary recommendations  are  made  for  the  reform  of  the  grounds  for  main- 
tenance in  the  Provincial  Court  (Famity  Division)  to  ensure  that  uniform 
principles  of  law  are  applied  concerning  inter-spousal  support  regardless  of  the 
forum  in  which  the  issue  is  raised:  Chapter  6,  Summary  Proceedings  for  Main- 
tenance in  Family  Court,  p.  178. 

46Law  Com.,  Working  Paper  No.  53,  Matrimonial  Proceedings  in  Magistrates' 
Courts,  September  7,  1973;  Working  Paper  on  Matrimonial  Support,  Alberta 
Institute  of  Law  Research  and  Reform,  June  1974. 

^"^Ihid.,  Law  Com.,  Working  Paper  No.  53,  pp.  31-32. 
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(iv)  conduct  should  be  relevant  in  every  case,  both  as  regards  liability 
and  quantum,  but  if  the  court  decides  to  make  an  order,  it  should 
not  reduce  the  amount  it  would  have  ordered  below  a  sum  suffi- 
cient to  provide  the  applicant  with  the  basic  necessities  of  life. 

The  Alberta  Institute  of  Law  Research  and  Reform  in  its  Working 
Paper  on  Matrimonial  Support  tentatively  recommended  that  matrimonial 
misconduct  should  continue  to  be  a  relevant  consideration  for  the  court  in 
determining  both  the  respondent's  liability  for  support  and  also  in  assessing 
the  amount  of  any  award  to  be  made  to  the  applicant:  the  third  alternative 
considered  by  the  Law  Commission.  The  Institute  suggested,  however,  that 
the  law  of  that  province  as  regards  support  during  marriage  should  be  made 
to  conform  substantially  with  the  Divorce  Act;  that  legislation  provides,  in 
section  11,  for  awards  of  maintenance  ancillary  to  divorce  in  the  absolute 
discretion  of  the  presiding  judge  "having  regard  to  the  conduct  of  the 
parties  and  the  condition,  means  and  other  circumstances  of  each  of 
them  . .  ."*8  (emphasis  added). 

Prior  to  making  this  tentative  recommendation  the  Alberta  Institute 
considered  the  approach  to  awarding  maintenance  which  was  adopted  in  the 
divorce  legislation  of  England.  Under  section  25  of  the  English  Matrimonial 
Causes  Act,  1973,  the  courts  are  likewise  obliged  to  consider  conduct  in 
awarding  maintenance  ancillary  to  divorce  but  the  conduct  of  the  parties 
must  be  considered  alongside  other  enumerated  factors  which  are  not  given 
any  set  of  relative  priorities  or  weights  in  the  statute. ^^  Clearly,  many  of  the 
factors  which  English  judges  are  required  to  consider  serve  to  counter- 
balance any  judicial  tendency  to  give  undue  importance  to  evidence  of 
matrimonial  misconduct  and  any  conclusion  by  a  judge  that  one  or  more  of 
the  listed  criteria  should  be  regarded  as  having  greater  relative  importance 
must  be  founded  upon  the  facts  of  the  particular  case. 


48The  Divorce  Act,  R.S.C.  1970,  c.  D-8. 

^^Section  25(1)  of  the  Matrimonial  Causes  Act  (Eng.)  1973  provides  as  follows: 

(1)        It  shall  be  the  duty  of  the  court  in  deciding  whether  to  exercise  its  powers 

under  section  23(1) (a),  (b)  or  (c)  or  24  above  in  relation  to  a  party  to  the 

marriage  and,  if  so,  in  what  manner,  to  have  regard  to  all  the  circumstances 

of  the  case  including  the  following  matters,  that  is  to  say  — 

(a)  the  income,  earning  capacity,  property  and  other  financial  resources 
which  each  of  the  parties  to  the  marriage  has  or  is  likely  to  have  in 
the  foreseeable  future; 

(b)  the  financial  needs,  obligations  and  responsibilities  which  each  of  the 
parties  to  the  marriage  has  or  is  likely  to  have  in  the  foreseeable 
future; 

(c)  the  standard  of  living  enjoyed  by  the  family  before  the  breakdown  of 
the  marriage; 

(d)  the  age  of  each  party  to  the  marriage  and  the  duration  of  the  marriage; 

(e)  any  physical  or  mental  disability  of  either  of  the  parties  to  the  mar- 
riage; 

(f)  the  contributions  made  by  each  of  the  parties  to  the  welfare  of  the 
family,  including  any  contribution  made  by  looking  after  the  home  or 
caring  for  the  family; 

(g)  in  the  case  of  proceedings  for  divorce  or  nullity  of  marriage,  the  value 
to  either  of  the  parties  to  the  marriage  of  any  benefit  (for  example, 
a  pension)  which,  by  reason  of  the  dissolution  or  annulment  of  the 
marriage,  that  party  will  lose  the  chance  of  acquiring  .... 
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The  Alberta  Institute  ultimately  rejected  the  approach  adopted  in 
England  to  de-emphasizing  the  relevance  of  matrimonial  fault  in  determin- 
ing inter-spousal  support  obligations;  however  it  did  so  with  very  great 
reluctance:  ^^ 

If  we  were  not  concerned  to  achieve  uniformity  between  the  pro- 
vincial legislation  and  the  Divorce  Act  our  tentative  opinion  would  be 
that  the  legislation  might  well  give  somewhat  detailed  directions  such 
as  those  given  by  England's  section  25.  If  it  did  we  would  prefer  to  see 
the  conduct  of  the  parties  listed  as  one  of  the  factors  rather  than  given 
a  separate  position,  so  that  it  would  not  be  taken  into  account  "only  if 
there  is  some  misconduct  of  a  gross  and  obvious  nature",  a  standard 
which  the  English  Court  of  Appeal  has  said  to  be  the  proper  standard 
{Harnett  v.  Harnett,  [1974]  1  All  E.R.  764,  768);  and  we  would 
prefer  that  the  court  not  be  required  to  try  to  place  the  parties  in  the 
position  they  would  have  been  if  the  marriage  had  not  broken  down. 
Subject  to  these  comments,  we  would  be  inclined  to  prefer  the  English 
section.  However,  we  believe  it  to  be  important  that  there  be  uniform- 
ity between  the  Alberta  legislation  and  the  Divorce  Act  and  our 
tentative  opinion,  despite  our  preference  for  the  English  legislation,  is 
that  the  Alberta  legislation  should  take  as  a  model  the  provisions  for 
maintenance  contained  in  section  1 1  of  the  Divorce  Act.  That  section 
does  allow  the  court  to  consider  all  the  factors  which  would  be  men- 
tioned in  more  detailed  legislation. 

(d)   Conclusions 

In  the  climate  of  widespread  disaffection  with  the  existing  law  of  sup- 
port during  marriage,  some  have  suggested  that  a  spouse's  conduct  should 
in  future  have  no  relevance  in  the  provincial  law  governing  support  obliga- 
tions. The  advocates  of  this  suggestion  contend  that  the  courts,  in  making 
or  refusing  an  award  of  support,  should  have  regard  solely  to  the  spouses' 
relative  economic  needs.  We  believe  that  it  would  be  quite  im.proper  to 
remove  completely  the  links  between  the  performance  of  matrimonial  duties 
and  the  imposition  of  support  obligations.  In  practice,  a  reform  of  this 
nature  would  amount  to  little  more  than  a  scheme  of  strict  liability  for  the 
support  of  a  dependent  spouse  based  upon  the  other  spouse's  ability  to  pay. 
We  doubt  that  the  public  would  regard  such  a  reform  as  being  any  more 
just  than  the  existing  law,  particularly  in  cases  where  the  dependent  spouse's 
conduct  itself  constituted  an  unprovoked  repudiation  of  the  marital  rela- 
tionship. 

We  have  concluded  that  the  conduct  of  the  parties  should  continue  to 
be  a  relevant  factor  for  the  court  to  consider  in  making  or  refusing  an  award 
of  maintenance  to  a  spouse  during  marriage;  however,  matrimonial  offences 
should  no  longer  constitute  absolute  bars  to  awards  of  maintenance;  neither 
should  they  afford  the  sole  basis,  as  now,  for  entitlement  to  maintenance 
during  marriage. 

This  recommendation,  if  adopted,  would  bring  the  provincial  law  of 
support  concerning  liability  for  maintenance  into  consonance  with  the  exist- 

^^Supra,  footnote  46,  at  p.  80. 
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ing  law  concerning  awards  of  maintenance  ancillary  to  divorce.  In  divorce 
proceedings  the  court  is  not  bound  to  deprive  a  dependent  spouse  of 
maintenance  because  of  misconduct,  although  it  may  do  so  where  the  mis- 
conduct complained  of  is  both  flagrant  and  unprovoked.  If  the  provincial 
law  were  to  be  reformed  as  we  have  suggested,  we  think  it  likely  that  the 
courts,  in  applying  the  new  law,  would  strive  for  uniformity  with  the  prac- 
tice in  divorce  proceedings,  and  thus  reduce  the  significance  accorded  to 
matrimonial  misconduct.  However,  we  do  not  consider  that  so  important 
a  matter  as  this  should  be  left  entirely  to  chance,  as  might  be  the  case  if  the 
provincial  law  was  reformed  by  merely  adopting  the  existing  wording  of 
section  11  of  the  Divorce  Act. 

The  Divorce  Act,  which  enables  the  court  to  award  maintenance  "if 
it  thinks  it  fit  and  just  to  do  so  having  regard  to  the  conduct  of  the  parties 
and  the  condition,  means  and  other  circumstances  of  each  of  them",  affords 
very  little  guidance  to  the  court.  Indeed,  it  has  been  said  that  maintenance 
in  divorce  proceedings  is  a  matter  within  the  "entire  and  absolute  discre- 
tion"^^ of  the  presiding  judge  and  some  judges  implicitly  turn  to  the  old 
alimony  case  law  for  guidance  in  making  awards  or  in  assessing  the  amount 
of  maintenance.^^  Although  many  judges  avoid  giving  an  undue  emphasis 
to  evidence  of  marital  misconduct  in  awarding  maintenance  ancillary  to 
divorce,  section  11  of  the  Divorce  Act  affords  considerable  scope  for  the 
expression  of  personal  views  on  matrimonial  fault  and  individual  judges 
are  sometimes  inclined,  as  in  the  past,  to  regard  any  misconduct  by  a 
dependent  spouse  as  a  matter  of  overriding  importance. 

We  are  of  the  opinion  that  any  provincial  legislation  enacted  to  imple- 
ment our  recommendations  should  specify  inclusively  the  criteria  which 
are  of  apparent  importance  in  applications  for  maintenance  generally  and 
against  which  evidence  of  marital  misconduct,  where  it  is  found  to  exist, 
should  be  weighed.  TTie  significance  of  matrimonial  fault  under  the  provin- 
cial law,  therefore,  should  be  substantially  reduced  by  altering  the  context 
in  which  it  is  to  be  considered.  The  courts  should  be  required  in  every  case 
to  consider  and  to  weigh  factors  such  as  the  age  of  the  parties,  the  duration 
of  their  marriage,  their  relative  needs,  responsibilities  and  earning  capac- 
ities, their  respective  contributions  to  the  marriage  and  like  matters,  to 
ensure  that  evidence  of  matrimonial  fault  is  given  a  proper  perspective.^^ 

Should  the  conduct  of  the  parties  continue  to  be  a  relevant  factor  for 
the  court  to  consider  in  assessing  the  amount  of  maintenance  to  be  awarded? 

The  English  Law  Commission  in  its  recent  Working  Paper  on  Matri- 
monial Proceedings  in  Magistrates'  Courts  raised  and  discussed  three 
possibilities: 

(a)  that  the  conduct  of  the  parties  should  be  relevant  only  to  the 
issue  of  liability  and  wholly  irrelevant  to  the  issue  of  quantum; 
or 


^^Omelance  v.  Omelance  and  Bissinger  (1971),  20  D.L.R.  (3d)  425,  432,  4  R.F.L. 
293,  301  (B.C.C.A.). 

•'^^See  Chapter  4,  Maintenance  Proceedings  in  the  Supreme  Court. 

•"^SThe  criteria  which  we  recommend  for  inclusion  in  any  legislation  implementing 
these  recommendations  are  outlined  in  Chapter  4,  Maintenance  Proceedings  in 
the  Supreme  Court,  Section  3,  Factors  Affecting  Maintenance  Awards:  Legisla- 
tive Criteria. 
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(b)  that  conduct  should  be  relevant  as  regards  both  liability  and 
quantum  but  an  award  of  maintenance  should  never  be  reduced 
below  a  subsistence  standard  by  reason  of  misconduct  alone;  or 

(c)  conduct  should  be  relevant  to  the  issues  of  liability  and  of  quan- 
tum but  the  legal  significance  of  misconduct  in  either  regard 
should  be  left  to  the  discretion  of  the  court. 

An  example  of  the  first  alternative  is  to  be  found  in  England  under 
section  25^^  of  the  Matrimonial  Causes  Act,  1973.  In  making  awards  for 
a  spouse's  "financial  provision"  in  proceedings  for  divorce  or  for  judicial 
separation  in  England,  misconduct  is  relevant  only  to  the  issue  of  liability 
and,  in  order  to  be  relevant  at  all,  the  misconduct  complained  of  must  be 
both  "obvious  and  gross". ^^ 

It  has  been  suggested  that  there  should  be  a  "discount"  or  "re- 
duction" in  what  the  wife  is  to  receive  because  of  her  supposed  mis- 
conduct, guilt  or  blame  (whatever  word  is  used).  We  cannot  accept 
this  argument.  In  the  vast  majority  of  cases  it  is  repugnant  to  the 
principles  underlying  the  new  legislation,  and  in  particular  the  Act  of 
1969.  There  will  be  many  cases  in  which  a  wife  (though  once  con- 
sidered guilty  or  blameworthy)   will  have  cared  for  the  home  and 
looked  after  the  family  for  very  many  years.  Is  she  to  be  deprived  of 
the  benefit  otherwise  to  be  accorded  to  her  by  section  5(  1 )  (/)  because 
she  may  share  responsibility  for  the  breakdown  with  her  husband? 
There  will  no  doubt  be  a  residue  of  cases  where  the  conduct  of  one  of 
the  parties  is  in  the  judge's  words  "both  obvious  and  gross",  so  much 
so  that  to  order  one  party  to  support  another  whose  conduct  falls  into 
this  category  is  repugnant  to  anyone's  sense  of  justice.  In  such  a  case 
the  court  remains  free  to  decline  to  afford  financial  support  or  to 
reduce  the  support  which  it  would  otherwise  have  ordered.  But,  short 
of  cases  falling  into  this  category,  the  court  should  not  reduce  its 
order  for  financial  provision  merely  because  of  what  was  formerly 
regarded  as  guilt  or  blam.e.  To  do  so  would  be  to  impose  a  fine  for 
supposed  misbehaviour  in  the  course  of  an  unhappy  married  life.  .  .  . 
Criminal  justice  often  requires  the  imposition  of  financial  and  indeed 
custodial  penalties.  But  in  the  financial  adjustments  consequent  upon 
the  dissolution  of  a  marriage  which  has  irretrievably  broken  down,  the 
imposition  of  financial  penalties  ought  seldom  to  find  a  place. 

It  is  important  to  note  that  the  term  "financial  provision"  as  it  is  used 
in  England  includes  not  only  support  for  a  dependent  spouse  but  also  the 
redistribution  of  matrimonial  property.  Historically,  the  role  of  marital 
misconduct  in  family  property  law  has  been  much  less  significant  than 
under  the  law  governing  support  obligations  where  it  has  long  occupied 
a  position  of  paramount  importance.  According  to  many  recent  views  on  the 
subject  of  family  property  law,  marital  fault  should  be  regarded  as  wholly 
irrelevant  to  the  determination  of  marital  property  rights.  The  approach  to 
misconduct  adopted  by  the  English  courts  under  section  25  of  the  Matrimonial 
Causes  Act,  1973,  which  applies  both  to  property  rights  and  to  rights  of  sup- 

54Formerly  section  5  of  the  Matrimonial  Proceedings  and  Property  Act,  1970. 
^^Wachtel  v.  Wachtel,  [1973]  Fam.  72,  90  per  Lord  Denning  M.R.,  [1973]  1  All 
E.R.  829,  835-836  (C.A.). 
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port,  is  substantially  influenced  by  the  obvious  need  to  compromise  on  the 
relevance  of  marital  fault.  As  with  any  compromise  the  result  may  not 
always  be  satisfactory;  many  would  consider,  for  example,  that  marital 
misconduct,  however  "gross"  it  may  bei  ought  not  to  be  a  reason  for 
disentitling  a  spouse  to  property  rights,  yet  this  is  the  case  under  the  English 
scheme  which  seeks  to  harmonize  property  and  support  concepts  in  a 
single  statutory  provision. 

Although  there  may  be  many  reasons  to  object  to  the  court  reducing 
awards  of  maintenance  simply  on  the  ground  of  misconduct,  we  are  not 
prepared  to  recommend  that  the  conduct  of  a  spouse  should  be  withdrawn 
from  the  court  as  a  factor  to  be  considered  in  determining  the  nature  of 
the  order  which  should  be  made  in  a  particular  case.  If  our  proposed  re- 
forms are  adopted,  dependent  spouses  who  may  reasonably  be  expected  to 
contribute  toward  their  own  support  will  be  under  a  more  stringent  duty  to 
do  so.  This  is  one  of  the  necessary  implications  of  a  mutual  support  obliga- 
tion in  which  need  rather  than  fault  is  emphasized  and  under  which  no 
assumptions  are  made  about  any  inherent  dependency  on  the  part  of  either 
spouse.  The  conduct  of  the  dependent  spouse  may  be  an  important  factor  in 
deciding  how  far  the  applicant  should  be  obliged  to  rely  on  his  or  her  ovm 
earning  capacity,  and  whether,  or  how  quickly  a  dependent  spouse  might  be 
encouraged  by  the  court  to  seek  or  train  for  employment. 

We  emphasize  that  the  concept  of  mutual  support  obligations  does  not 
mean  that  all  spouses  must  pursue  economic  self-sufficiency  or  show  a 
minimum  degree  of  self-reliance  in  supporting  themselves.  To  interpret  the 
concept  in  this  way  would  be  to  downgrade  the  critical  importance  of  the 
homemaker  to  family  stability  and  to  our  society.  On  the  contrary,  the  role 
of  the  homemaker  needs  recognition  and  deserves  reinforcement  under  our 
law  and  we  intend  that  the  courts  should  keep  this  clearly  in  mind  in  weigh- 
ing the  factors  which  we  have  enumerated  in  Chapter  4.^^ 

However,  if  the  court  considers  it  appropriate  to  nudge  a  dependent 
spouse  in  the  direction  of  obligatory  independence,  it  has  only  negative 
means  at  its  disposal  to  do  so.  It  may  reduce  the  quantum  of  maintenance 
awarded  in  order  to  encourage  self-reliance  or  it  may  limit  the  duration  of 
the  maintenance  payments  to  encourage  self-sufficiency.  Depending  upon 
the  degree  of  self-reliance  which  a  court  may  reasonably  expect  of  the 
dependant  in  all  the  circumstances,  the  maintenance  awarded  might,  or 
might  not,  exceed  an  amount  which  would,  in  itself,  be  sufficient  to  meet  the 
dependant's  basic  needs.  In  our  view,  any  legislative  attempt  to  establish 
minimum  standards  of  maintenance  would  preclude  the  courts  from  giving 
proper  effect  to  the  principle  of  mutual  support  obligations.  Accordingly, 


56Chapter  4,  Maintenance  Proceedings  in  the  Supreme  Court,  Section  3,  Factors 
Affecting  Maintenance  Awards:  Legislative  Criteria. 

Although  it  would  be  relevant  for  the  court  in  every  case  to  consider  a  depend- 
ent spouse's  earning  capacity,  it  would  be  manifestly  unreasonable  to  deprive 
children  of  parental  care  and  guidance  by  obliging  a  dependent  spouse  to  leave 
the  home  to  seek  employment.  It  would  be  equally  unreasonable  to  expect  home- 
makers  of  many  years  to  accept  unsuitable  employment  or  perhaps,  to  accept 
any  employment,  having  regard,  inter  alia,  to  their  contribution  to  their  mar- 
riages, to  the  age  or  health  of  the  parties  and  to  the  marital  assets  available  from 
which  to  secure  their  financial  positions. 
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we  have  rejected  the  fourth  alternative  canvassed  by  the  English  Law 
Conmiission  in  its  Working  Paper.^^ 

We  recommend  that  the  conduct  of  the  spouses  should  continue  to  be 
one  relevant  factor  for  the  court  to  consider  in  making  or  refusing  an  award 
of  maintenance  and  also  in  determining  the  nature  of  the  order  which,  in 
all  the  circumstances  of  the  particular  case,  it  is  appropriate  to  make. 

In  making  or  refusing  an  award  of  maintenance,  however,  the  court 
should  not  give  undue  importance  to  evidence  of  marital  misconduct,  for  it 
is  one  factor  only  to  be  taken  into  account  in  maintenance  proceedings.  The 
present  overriding  importance  given  to  evidence  of  marital  misconduct 
should  be  reduced  substantially  by  altering  the  context  in  which  it  is  to  be 
considered;  the  new  statutory  criteria  should  specify  inclusively  the  factors 
which  are  of  apparent  and  general  importance  in  awarding  maintenance, 
and  the  court  should  be  required  to  consider  and  to  weigh  all  of  the  relevant 
factors  in  each  case. 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations : 

1.  Support  obligations  during  marriage  should  not  be  premised,  as 
now,  upon  the  assumption  that  wives  are  inherently  dependent 
upon  their  husbands  for  support;  the  court  should  determine  in 
each  case,  as  a  question  of  fact,  whether  a  spouse  is  dependent 
upon  another  for  support. 

2.  The  law  should  recognize  a  mutual  obligation  on  the  part  of 
each  spouse  to  support  the  other  when  in  need,  to  the  extent  of 
his  or  her  ability  to  do  so. 

3.  The  spouses'  duty  to  support  each  other  during  marriage  should 
be  enforceable  by  the  court  only  in  circumstances  of  serious 
marital  discord,  as  defined  in  this  Report. 

4.  Any  legislation  enacted  to  implement  these  recommendations 
should  not  differentiate  between  the  needs  of  spouses  according 
to  their  gender.  Instead,  the  court  should  be  empowered  to  award 
support  during  marriage  to  either  spouse  and,  in  determining 
whether  to  make  an  award  of  maintenance,  the  court  should  be 
guided  by  flexible  statutory  criteria  which  may  be  applied  in  like 
manner  to  both  men  and  women. 

5.  In  determining  whether  a  spouse  is  entitled  to  receive  mainte- 
nance, or  in  assessing  the  amount  of  maintenance  to  be  awarded, 
matrimonial  misconduct  by  either  spouse  should  not  be  an  over- 
riding consideration;  need,  rather  than  fault,  should  be  stressed 
in  maintenance  proceedings. 


^'^ Supra,  footnote  46,  at  pp.  31-32. 
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6.  The  conduct  of  the  spouses  should  continue  to  be  a  relevant 
factor  for  the  court  to  consider  in  making  or  refusing  an  award 
of  maintenance  or  in  determining  the  nature  of  the  order  which 
may  be  appropriate  in  a  particular  case.  With  respect  to  conduct, 
the  provincial  law  of  support  should  be  applied  in  a  manner 
which  conforms  more  closely  to  the  existing  practice  of  the 
courts  when  awarding  maintenance  in  divorce  proceedings. 

7.  To  ensure  that  the  courts  do  not  give  undue  importance  to 
evidence  of  marital  misconduct  in  proceedings  for  maintenance 
during  marriage: 

(a)  matrimonial  offences  such  as  adultery,  cruelty,  and  desertion 
should  be  eliminated  as  formal  grounds  for  maintenance; 
and 

(b)  any  legislation  implementing  our  recommendations  should 
spell  out  the  other  factors  of  apparent  importance  in  main- 
tenance proceedings  against  which  the  conduct  of  the  par- 
ties, as  one  factor  only,  must  be  weighed. 


CHAPTER  3 

JURISDICTION 


1 .    Introduction 

In  this  chapter  we  are  particularly  concerned  with  two  aspects  of 
jurisdiction:  (1)  in  view  of  the  provisions  of  the  Divorce  Act  concerning 
corollary  relief,  what  are  the  constitutional  limitations  on  the  powers  of 
the  Legislature  to  enact  legislation  concerning  maintenance  obligations; 
and  (2)  how  far  can  the  Legislature  confer  power  on  Family  Court  judges 
appointed  by  the  Lieutenant  Governor  in  Council  to  make  orders  con- 
cerning maintenance  obligations? 

The  British  North  America  Act  gives  to  Parliament  the  power  to  legis- 
late concerning  marriage  and  divorce/  and  to  the  Legislature  power  to 
legislate  concerning  the  solemnization  of  marriage^  and  property  and  civil 
rights  in  the  Province.^  For  the  purpose  of  this  Report  it  is  not  necessary 
to  discuss  in  detail  the  fine  lines  of  distinction  between  these  legislative 
powers.  We  are  concerned  only  with  the  exercise  of  these  powers  as  they 
may  affect  maintenance  obligations. 

2.  Maintenance  Ancillary  to  Divorce 

As  legislation  concerning  marriage  and  divorce,  Parliament  has  passed 
the  Divorce  Act."^  That  Act  establishes  the  grounds  for  a  divorce  and  gives 
the  court  power  to  make  corollary  orders  for  maintenance  of  a  spouse  and 
the  "children  of  the  marriage",  where  a  divorce  has  been  granted  on  any 
of  the  grounds  provided  in  the  Act.  The  constitutionality  of  the  corollary 
relief  provisions  has  been  upheld  in  Papp  v.  Papp  et  al.,^  and  Zacks  v. 
Zacks.^  In  Richards  v.  Richards,'^  the  Ontario  Court  of  Appeal  held  that 
provincial  legislation  deaUng  with  maintenance  of  a  divorced  wife  was 
ineffective  to  the  extent  that  it  dealt  with  the  same  subject  matter  as  the 
Divorce  Act.  We  shall  discuss  these  cases  in  more  detail  later. 

3.  Maintenance  under  The  Matrimonial  Causes  Act  in 
Annulment  Actions 

The  Divorce  Act  provides  that  a  divorce  may  be  granted  on  the  ground 
that  a  marriage  has  not  been  consummated  for  a  period  of  one  year.^  This 
provision  raises  two  questions:  can  the  court  make  an  order  annulling  a 
marriage  on  the  ground  of  non-consummation  irrespective  of  whether  the 
year  has  expired  or  not,  and  if  so,  having  made  an  order  for  annulment  can 
the  court  award  maintenance  under  the  corollary  rehef  provisions  of 
The  Matrimonial  Causes  Act? 


^British  North  America  Act,  s.  91(26). 
^Ibid.,  s.  92(12). 
^Ibid.,  s.  92  (13). 

4S.C.  1967-68,  c.  24,  now  R.S.C.  1970,  c.  D-8. 
5[1970]  1  O.R.  331,  8  D.L.R.  (3d)  389  (C.A.). 
6[1973]  S.C.R.  891,  35  D.LR.  (3d)  420. 
7[1972]  2  O.R.  596,  26  D.L.R.  (3d)  264  (C.A.). 
^ Supra,  footnote  4,  s.  4(d). 

[25] 
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Prior  to  the  Divorce  Act  the  judges  of  the  Supreme  Court  of  Ontario 
exercised  power  to  grant  an  annulment  of  marriage  under  the  provisions  of 
the  Divorce  Act  (Ontario)  1930^  which  read  as  follows: 

2.  The  law  of  England  as  to  the  dissolution  of  marriage  and  as 
to  the  annulment  of  marriage,  as  that  law  existed  on  the  fifteenth  day 
of  July,  1 870,  in  so  far  as  it  can  be  made  to  apply  in  the  Province  of 
Ontario,  and  in  so  far  as  it  has  not  been  repealed,  as  to  the  Province, 
by  any  Act  of  the  Parliament  of  the  United  Kingdom  or  by  any  Act 
of  the  Parliament  of  Canada  or  by  this  Act,  and  as  altered,  varied, 
modified  or  affected,  as  to  the  Province,  by  any  such  Act,  is  in  force 
in  the  Province  of  Ontario. 

3.  The  Supreme  Court  of  Ontario  has  jurisdiction  for  all  pur- 
poses of  this  Act. 

The  power  to  make  maintenance  orders  on  the  annulment  of  a  marriage 
was  conferred  on  the  Court,  not  by  this  Act,  but  by  the  Ontario  Legislature 
in  The  Matrimonial  Causes  Act}^ 

The  Divorce  Act  provides  that  the  Divorce  Act  (Ontario),  1930  is 
repealed  "in  so  far  as  it  relates  to  the  dissolution  of  marriage".^^ 

In  the  revision  of  the  statutes  of  1970  the  unrepealed  residue  of  the 
Divorce  Act  (Ontario),  1930  was  re-enacted  in  the  Annulment  of  Mar- 
riages Act  (Ontario)  as  follows: 

The  law  of  England  as  to  the  annulment  of  marriage,  as  that  law 
existed  on  the  15th  day  of  July  1870,  in  so  far  as  it  can  be  made  to 
apply  in  the  Province  of  Ontario,  and  in  so  far  as  it  has  not  been 
repealed,  as  to  the  Province,  by  any  Act  of  the  Parliament  of  the 
United  Kingdom  or  by  any  Act  of  the  Parliament  of  Canada  or  by 
this  Act,  and  as  altered,  varied,  modified  or  affected,  as  to  the  Prov- 
ince, by  any  such  Act,  is  in  force  in  the  Province  of  Ontario. ^^ 

In  Rose  v.  Rose,^^  Pennell,  J.,  held  that  the  repeal  of  the  Divorce 
Act  (Ontario),  1930,  "in  so  far  as  it  relates  to  the  dissolution  of  marriage" 
did  not  alter  the  provisions  concerning  "nullity  actions";  and  where  an 
annulment  action  would  lie  on  the  ground  of  non-consummation,  a  spouse 
was  given  an  alternative  right  to  proceed  by  way  of  petition  for  divorce  in 
cases  coming  within  the  Divorce  Act.  This  judgment  was  not  directly  con- 
cerned with  maintenance.  Assuming  that  the  decision  is  correct  and  that  a 
right  of  action  based  on  non-consummation  still  exists  it  is  clear  that  there 
is  a  conflict  between  the  right  to  grant  maintenance  following  a  claim  based 
on  non-consummation  of  marriage  within  the  Divorce  Act,  and  the  right  to 
grant  maintenance  in  an  annulment  case  under  The  Matrimonial  Causes 
ActM  Under  the  latter,  maintenance  may  be  granted  only  to  a  wife  and 


9S.C.  1930,  c.  14. 

lOS.O.  1931,  c.  25;  Now  R.S.O.  1970,  c.  265. 
^^Supra,  footnote  4,  s.  26(1). 
12R.S.C.  1970,  c.  A-14. 

13[1970]  1  O.R.  193,  8  D.L.R.  (3d)  45  (H.C.J.). 
14R.S.O.  1970,  c.  265. 
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under  the  former  to  either  spouse;  in  addition  a  power  to  award  main- 
tenance under  the  Divorce  Act  cannot  be  exercised  until  the  non-consumma- 
tion has  continued  for  a  year  and  only  in  certain  specific  circumstances. 
These  inconsistencies  affect  the  constitutional  validity  of  the  provisions  of 
The  Matrimonial  Causes  Act  insofar  as  they  apply  to  the  annulment  of 
marriages  based  on  non-consummation. 

It  may  be  questioned  whether  an  action  for  annulment  does  lie  on 
the  ground  of  non-consummation  before  the  period  of  a  year  has  expired  as 
required  by  the  Divorce  Act.  When  Parliament  passed  the  Annulment  of 
Marriages  Act  (Ontario)  the  law  of  England  as  to  the  annulment  of  mar- 
riages was  adopted  as  it  existed  on  the  15th  day  of  July,  1870  with  quali- 
fications, one  of  which  is  ". .  .  in  so  far  as  it  has  not  been  repealed  as  to  the 
Province  by  any  Act  of  the  Parliament  of  the  United  Kingdom  or  by  any 
Act  of  the  Parliament  of  Canada  or  by  this  Act  and  as  altered,  varied, 
modified  or  affected  as  to  the  Province  by  any  such  Acf  (emphasis  added). 

The  law  of  England  relating  to  annulment  based  on  non-consummation 
as  it  existed  on  the  15th  day  of  July,  1870  was  "modified  and  affected"  by 
the  Divorce  Act  since  the  relief  that  may  be  granted  is  a  dissolution  of  the 
marriage  after  "a  period  of  not  less  than  one  year",  instead  of  an  order 
annuUing  the  marriage,  and  the  court  may  grant  corollary  relief,  neither  of 
which  provisions  applied  under  the  law  of  England. 

We  now  turn  to  the  Annulment  of  Marriages  Act  (Ontario)  insofar  as 
it  affects  maintenance  cases  involving  annulment  of  marriages  or  declara- 
tions of  nullity  that  do  not  come  within  the  Divorce  Act.  These  are  cases 
based  on: 

1 .  a  prior  existing  marriage; 

2.  relationship  within  the  prohibited  degrees; 

3.  failure  to  comply  with  the  prescribed  formalities; 

4.  nonage; 

5.  mental  incapacity  at  the  time  of  marriage; 

6.  lack  of  consent; 

7.  marriage  between  parties  of  the  same  sex; 

8.  non-consummation  where  the  period  of  a  year  has  not  expired. 

In  some  cases  falling  within  these  enumerated  grounds  the  marriage 
will  be  void  ab  initio;  in  others  the  marriage  will  be  voidable  only.  For 
example,  in  the  case  of  a  prior  existing  marriage  a  subsequent  marriage  is 
void  and  subject  to  The  Legitimacy  Act^^  no  legal  rights  arise  from  it.  On 
the  other  hand  legal  rights  may  flow  from  a  marriage  which  is  voidable. 


15R.S.O.  1970,  c.  242. 
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Under  The  Matrimonial  Causes  Act^^  in  any  action  ".  .  .  to  declare 
the  nullity  of  any  marriage"  the  court  may  order  the  husband  to  pay  main- 
tenance to  the  wife.  "Nullity"  is  an  unfortunate  word  to  be  used  in  a 
statute  in  this  context.  It  may  or  may  not  include  both  marriages  that  have 
been  void  ah  initio  and  voidable  marriages  that  are  annulled.  The  confusion 
is  compounded  by  the  use  of  the  word  "annulment"  in  section  7  which 
provides  for  an  appeal  "in  any  .  .  .  action  for  the  annulment  of  a  marriage 
in  which  a  judgment  nisi  is  granted".  In  cases  where  the  marriage  is  declared 
void  ab  initio  there  would  not  be  a  judgment  nisi.  Can  it  be  that  there  is  no 
right  of  appeal  in  such  cases  or  would  they  come  under  the  provisions  of 
The  Judicature  Actl^'^  In  the  amendment  to  The  Matrimonial  Causes  Act 
passed  in  1972  relating  to  the  Official  Guardian's  Reports  the  words  "ac- 
tion for  the  annulment  of  a  marriage"  are  again  used.^^ 

It  is  unnecessary  to  reach  a  definitive  construction  of  this  legislation  but 
we  think  that  clear  provision  should  be  made  giving  the  court  power  to 
make  orders  for  maintenance  of  purported  spouses  in  cases  where  a  marriage 
is  declared  to  be  void  ab  initio  and  in  cases  where  an  order  of  annulment 
is  made. 

4.    Alimony 

The  term  "alimony"  is  not  to  be  confused  with  the  term  "mainte- 
nance". The  former  term  applies  to  an  order  made  by  the  Supreme  Court 
of  Ontario  directing  a  husband  to  pay  an  allowance  to  his  wife  for  support 
during  their  marriage.  The  latter  refers  to  an  award  that  may  be  made  by 
the  court  to  a  spouse  on  the  dissolution  of  marriage  by  divorce,  to  an  order 
made  by  a  Provincial  Court  judge  (Family  Division)  under  the  provisions 
of  The  Deserted  Wives'  and  Children's  Maintenance  Act,^^  and  to  an  award 
made  to  a  wife  under  The  Matrimonial  Causes  Act  when  the  "nullity  of  a 
marriage"  has  been  declared. 

(  a  )   Legislative  Jurisdiction 

The  power  of  the  Legislature  to  give  a  wife  a  right  to  alimony  and  to 
define  that  right  has  been  attacked  on  the  ground  that  it  is  incidental  to 
marriage  and  divorce  and  thus  within  the  exclusive  jurisdiction  of  Parlia- 
ment under  section  91(26)  of  the  British  North  America  Act.  Writing  for 
the  Appellate  Division  of  the  Alberta  Supreme  Court,  Harvey,  C.J.,  dealt 
conclusively  with  this  argument  in  this  way : 

In  my  opinion,  it  cannot  be  successfully  contended  that  "alimony" 
comes  within  the  subject  of  "marriage".  It  is  true  that  it  presupposes 
a  marriage.  The  duty  of  the  husband  to  support  his  wife  whether  she 
lives  with  him  or  apart  from  him  is  a  matter  of  civil  rights  as  between 
husband  and  wife  and  it  is  not  the  subject  of  "husband  and  wife"  but 
of  "marriage  and  divorce"  which  is  assigned  to  the  Dominion  Parlia- 
ment. Then  it  cannot  be  said  that  it  is  essential  to  divorce,  for  even  in 


16R.S.O.  1970,  c.  265,  s.  1. 
17R.S.O.  1970,  c.  228,  s.  29. 
i«S.O.  1972,  c.  50,  s.  1. 
lOR.S.O.  1970,  c.  128. 
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England  while  it  is  given  as  an  incident  to  divorce  it  is  given  quite 
apart  from  divorce  upon  failure  to  observe  an  order  for  restitution  of 
conjugal  rights.  It  is  my  opinion  nothing  more  or  less  than  a  matter 
of  civil  rights  arising  out  of  a  particular  relationship  and  quite  clearly 
therefore  within  the  jurisdiction  of  a  province  if  not  included  within 
the  express  words  of  "marriage  and  divorce"  which  for  the  reasons 
I  have  stated  in  my  opinion  is  not  the  case.^^ 

This  statement  applies  with  equal  force  to  maintenance  orders  made  under 
provincial  law  with  which  we  shall  deal  shortly. 

(b)  Jurisdiction  of  the  Court 

The  question  here  is  —  on  what  court  can  the  Legislature  confer  juris- 
diction to  hear  maintenance  cases  that  are  in  the  nature  of  alimony?  By  sec- 
tion 96  of  the  British  North  America  Act,  the  right  to  appoint  judges  of 
Superior,  District  and  County  Courts  is  reserved  to  the  Governor  General  in 
Council.  Whether  a  particular  power  is  one  that  may  be  conferred  only  on 
a  judge  appointed  under  section  96  depends  on  whether  it  is  a  power  that 
is  analogous  to  or  broadly  conforms  to  a  power  exercised  by  a  Superior, 
County  or  District  Court  judge  at  Confederation. ^^ 

The  right  to  alimony  is  a  purely  statutory  one,  since  there  was  no  such 
right  at  common  law.  With  the  passage  of  an  Act  to  establish  the  Court 
of  Chancery  for  the  Province  of  Upper  Canada  in  1837  jurisdiction  was 
conferred  on  that  court  "in  all  cases  of  claim  for  alimony  that  is  exercised 
and  possessed  by  any  Ecclesiastical  or  other  Court  in  England". ^^  The 
jurisdiction  of  the  Court  of  Chancery  was  exercised  by  a  judge  appointed  by 
Her  Majesty  under  the  great  seal  of  the  Province  of  Upper  Canada.^^ 

In  1857  by  an  Act  stated  to  be  "An  Act  for  further  increasing  the 
efficiency  and  simplifying  the  proceedings  of  the  Court  of  Chancery"  it 
was  provided : 

The  said  Court  shall  also  have  jurisdiction  to  decree  alimony  to  any 
wife  whose  husband  lives  separate  from  her  without  any  sufficient 
cause,  and  under  circumstances  which  would  entitle  her,  by  the  law  of 
England,  to  a  decree  for  restitution  of  conjugal  rights,  such  alimony 
to  continue  during  such  separation  and  until  the  further  order  of  the 
Court.24 

The  grounds  for  awarding  alimony  that  were  introduced  into  the  laws 
of  this  Province  by  reference  to  the  laws  of  England  in  the  relevant  statutes 
will  be  discussed  later  in  this  Report.-^  These  provisions  were  consolidated 
in  1859: 


^^Lee  V.  Lee  (1920),  54  D.L.R.  608,  612-13,  [1920]  3  W.W.R.  530,  534  (Alta. 

App.  Div.).  See  also  Brown  v.  Brown  (1920),  55  D.L.R.  656,  [1920]  3  W.W.R.  1072 

(Alta.  App.  Div.),  and  Rousseau  v.  Rousseau,  [1920]  3  W.W.R.  384  (B.C.C.A.). 
^'^Labour  Relations  Board  (Sask.)  v.  John  East  Iron  Works  Ltd.,  [1949]  A.C.  134; 

Reference  Re  Adoption  Act,  [1938]  S.C.R.  398;  A-G  v.  Victoria,  [1960]  S.C.R. 

32.  See  also  Willis,  Section  96  of  the  British  North  America  Act  (1940),  7  Can. 

Bar  Rev.  517. 
22S.U.C.  1837,  c.  2,  s.  3. 
^^Ibid.,  s.  1. 

24S.U.C.  1857,  c.  56,8.  2. 
25See  Chapter  4,  Maintenance  Proceedings  in  the  Supreme  Court. 
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The  Court  [of  Chancery]  shall  also  have  jurisdiction  to  decree  alimony 
to  any  wife  who  would  be  entitled  to  alimony  by  the  law  of  England, 
or  to  any  wife  who  would  be  entitled  by  the  law  of  England  to  a 
divorce  and  to  alimony  as  incident  thereto,  or  to  any  wife  whose  hus- 
band lives  separate  from  her  without  any  sufficient  cause  and  under 
circumstances  which  would  entitle  her,  by  the  law  of  England,  to  a 
decree  for  restitution  of  conjugal  rights;  and  alimony  when  decreed 
shall  continue  until  the  further  order  of  the  Court. ^^ 

Judges  of  the  Court  of  Chancery  continued  to  be  appointed  by  Her  Majesty 
during  good  behaviour  and  were  removable  only  on  address  of  both  Houses 
of  ParUament  of  the  Province  of  Upper  Canada,  with  a  right  of  appeal  to 
Her  Majesty  in  her  Privy  Council. ^"^ 

The  provisions  of  the  1859  Act  were  carried  forward  through  the  Con- 
solidation of  the  Statutes  of  Ontario  of  1877.-^  In  the  Consolidation  of  1887 
the  jurisdiction  in  question  was  conferred  on  the  High  Court. ^^  In  the  enact- 
ment of  The  Judicature  Act  in  1895^^  the  Act  of  1887  was  repealed^^  but 
the  relevant  section  conferring  jurisdiction  in  alimony  on  the  High  Court 
was  re-enacted.^2  with  The  Judicature  Act  of  1913  the  judicial  power  and 
authority  which  was  vested  in  or  might  be  exercised  by  the  Higli  Court  of 
Justice  on  the  31st  day  of  December,  1912  was  vested  in  the  Supreme  Court 
of  Ontario. ^^  Consequently,  the  power  to  make  an  order  granting  alimony 
is  now  vested  in  the  Supreme  Court  of  Ontario  and  exercised  by  judges  of 
the  Supreme  Court  of  Ontario  sitting  as  judges  of  the  High  Court  of  Justice 
for  Ontario. 

This  review  of  the  history  of  alimony,  shows  that  the  jurisdiction  to 
try  alimony  cases  was  one  vested  in  the  Supreme  Court  judges  in  Ontario 
at  Confederation  and  hence  the  Legislature  does  not  have  a  power  to 
confer  on  judges  other  than  judges  appointed  under  section  96  of  the 
British  North  America  Act  jurisdiction  to  try  such  actions.^^ 

We  shall  make  recommendations  for  reform  of  the  law  concerning 
alimony  later  in  this  Report. ^^ 

5.    Maintenance  of  Wives  under  The  Deserted  Wives*  and  Children's 
Maintenance  Act 

(a)   Legislative  Jurisdiction 

Under  The  Deserted  Wives'  and  Children's  Maintenance  Act^^  when 
a  husband  deserts  his  wife  without  adequately  providing  for  her  mainte- 
nance, he  may  be  ordered  to  make  periodic  payments  to  her.  The  power 


26^n  Act  Respecting  the  Court  of  Chancery,  C.S.U.C.  1859,  c.  12,  s.  29. 

27/Z)/U,  s.  5. 

28R.S.O.  1877,  c.  40,  s.  43. 

29R.S.O.  1887,  c.  44,  s.  29. 

30S.O.  1895,  c.  12. 

^Ubid.,  s.  192. 

32/6/^.,  s.  30. 

33S.O.  1913,  c.  19,  s.  3. 

34See  cases  cited  in  footnote  21. 

35See  Chapter  4,  Maintenance  Proceedings  in  the  Supreme  Court. 

36R.S.O.  1970,  c.  128. 
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to  pass  such  legislation  is  clearly  within  the  Province's  competence.  As 
Duff,  CJ.C,  said  in  Reference  Re  Adoption  Act: 

In  point  of  substantive  law  it  is  not  disputed  that  the  matters  which 
are  the  subjects  of  this  legislation  [The  Adoption  Act,  R.S.O.  1937, 
c.  218,  The  Children's  Protection  Act,  R.S.O.  1937,  c.  312,  The 
Children  of  Unmarried  Parents  Act,  R.S.O.  1937,  c.  217  and  The 
Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1937,  c.  211] 
are  entirely  within  the  control  of  the  legislatures  of  the  provinces. ^^ 

(b)  Jurisdiction  of  the  Courts 

Although  the  Legislature  does  not  have  power  to  confer  on  judges 
who  are  not  appointed  by  the  Governor  General  under  section  96  of  the 
British  North  America  Act  jurisdiction  to  try  actions  in  the  nature  of  ali- 
mony, there  is  another  aspect  to  the  matter.  The  public  has  a  responsibility 
for  the  maintenance  of  destitute  wives  and  children  and,  we  may  add, 
destitute  husbands  as  well.  To  use  the  words  of  Duff,  CJ.C,  it  is  "for  the 
provincial  legislatures  and  for  them  alone  to  say  how  the  incidence  of  that 
responsibility  shall  be  borne".  The  learned  Chief  Justice  likened  The 
Deserted  Wives'  and  Children's  Maintenance  Act  to  enactments  forming 
part  of  the  Poor  Law  system  as  it  had  been  developed  in  England  since  the 
time  of  Elizabeth  P^  and  said  that  the  jurisdiction  vested  in  the  Family 
Court  judges  under  the  Ontario  statute  was  not,  in  substance,  dissimilar  to 
the  jurisdiction  of  the  magistrates  under  that  system.  After  referring  to  the 
argument  that  a  maintenance  order  under  The  Deserted  Wives'  and  Chil- 
dren's Maintenance  Act  against  a  delinquent  husband  is  to  be  treated  on 
the  same  footing  as  alimony  the  Chief  Justice  went  on  to  say: 

The  subject  is  envisaged  by  these  statutes  from  a  different  point  of 
view.  It  is  dealt  with  from  the  point  of  view  of  the  obligation  of  the 
community  and  of  the  husband  to  the  community.  That  is  to  say,  it 
recognizes,  first,  the  obligation  of  the  community  to  protect  women 
and  children  afflicted  by  misfortune  through  the  default  of  their  natural 
protector  in  the  discharge  of  his  natural  obligations  and,  as  one  means 
of  securing  that  end,  it  imposes  upon  the  defaulting  father  and  husband 
the  legal  duty  enforceable  by  summary  proceedings  to  support  his 
children  and  his  wife.  The  statute  places  the  obligation  to  care  for  the 
deserted  wife  and  children  on  the  shoulders  of  that  member  of  the 
community  whose  duty  it  is  to  the  community  as  well  as  to  his  family 
to  bear  the  burden.  The  distinction  is  well  brought  out  in  a  passage 
in  a  judgment  of  Lord  Atkin  in  Hyman  v.  Hyman,  cited  in  Mr. 
Scott's  factum : 

While  the  marriage  tie  exists  the  husband  is  under  a  legal 
obligation  to  maintain  his  wife.  The  duty  can  be  enforced  by  the 


^TReference  Re  Adoption  Act,  [1938]  S.C.R.  398,  402. 

38The  Poor  Relief  Act,  1601,  43  Eliz.  1,  c.  2.  This  statute  provided  that  each 
parish  was  responsible  for  supporting  the  poor  in  that  parish  who  could  not 
support  themselves.  Section  7  made  every  father,  grandfather,  mother,  grand- 
mother and  child  of  every  poor,  old,  blind,  lame  and  impotent  person  or  other 
poor  person  not  being  able  to  work  liable  to  relieve  and  maintain  him  in  the  manner 
and  according  to  the  rate  that  Justices  of  the  Peace  should  assess.  Penalties  were 
provided  for  breach  of  this  provision. 
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wife,  who  can  pledge  his  credit  for  necessaries  as  an  agent  of 
necessity,  if,  while  she  lives  apart  from  him  with  his  consent,  he 
either  fails  to  pay  her  an  agreed  allowance  or  fails  to  make  her 
any  allowance  at  all;  or,  if  she  lives  apart  from  him  under  a 
decree  for  separation,  he  fails  to  pay  the  alimony  ordered  by  the 
Court.  But  the  duty  of  the  husband  is  also  a  public  obligation, 
and  can  be  enforced  against  him  by  the  State  under  the  Vagrancy 
Acts  and  under  the  Poor  Relief  Acts. 

One  further  point  made  against  this  feature  of  the  statute  is  that 
there  is  no  pecuniary  limit.  This  again  I  regard  as  of  small  importance. 
The  jurisdiction  is  not  without  limit;  it  is  necessarily  limited  by  the 
purpose  for  which  the  order  is  made.^^ 

The  result  is  that  the  jurisdiction  which  the  Legislature  may  confer  on 
the  Family  Court  judges  and  which  they  may  exercise  under  The  Deserted 
Wives'  and  Children's  Maintenance  Act  is  limited  to  making  such  orders  as 
may  be  considered  reasonable  in  amount  having  regard  to  the  recognized 
obligations  on  the  State  "to  protect  women  and  children  afflicted  by  mis- 
fortune through  default  of  their  natural  protector"  on  whom  the  primary 
obligation  falls  —  under  the  present  law,  the  husband  and  father.  This 
limitation  directly  affects  our  recommendations*^  concerning  the  types  of 
orders  Family  Court  judges  should  be  empowered  to  make.  While  we 
believe  that  the  scope  of  orders  which  the  courts  may  make  in  awarding 
support  should  be  enlarged  and  that  it  may  be  desirable  that  the  powers  of 
the  Family  Court  and  the  Supreme  Court  should  be  the  same,  the  constitu- 
tional circumstances  render  this  impossible.  There  are  constitutional  limita- 
tions placed  on  the  jurisdiction  that  may  be  conferred  on  a  judge  appointed 
by  the  Lieutenant  Governor  in  Council. 

There  may  be  an  area  of  jurisdiction  that  could  be  conferred  on 
provincially  appointed  judges  concerning  transferring  of  property  of  such 
a  value  as  would  come  within  the  monetary  jurisdiction  of  the  Small  Claims 
Court. *^  Later  in  this  Report  we  recommend  that  the  Supreme  Court  should 
be  empowered,  upon  an  application  for  support,  to  award  lump  sum  pay- 
ments for  maintenance  in  proper  cases;  these  payments  to  be  satisfied  by 
payments  of  money  or  transfer  of  property.  We  think  that  Family  Court 
judges  should  have  power  to  make  modest  lump  sum  awards  to  meet 
special  circumstances,  analogous  to  the  Small  Claims  Court  jurisdiction,  but 
that  they  cannot  be  empowered  to  make  substantial  lump  sum  awards  in 
matrimonial  cases.  To  use  the  words  of  Duff,  C.J.C.,  their  jurisdiction  "is 
necessarily  limited  by  the  purpose  for  which  the  order  is  made".  The  type 
of  maintenance  ordered  cannot  therefore  go  beyond  providing  for  basic 
needs  of  dependent  spouses,  without  encroaching  on  areas  of  jurisdiction 
exercised  by  federally  appointed  judges. 

6.    Maintenance  of  Children 

As  Duff,  C.J.C.,  said  in  Reference  Re  Adoption  Act,  "in  point  of 
substantive  law",  the  Province  can  legislate  on  the  subject  of  maintenance 


^^Supra,  fcx>tnote  37,  at  pp.  419-20.  (Emphasis  added.) 
'^'^See  Chapter  6,  infra.  Section  6,  Orders  by  the  Court. 

*iSee  the  Report  on  Administration  of  Ontario  Courts,  Part  III,  Ontario  Law  Reform 
Commission,  1973,  350-51,  358-59. 
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of  children  as  part  of  its  power  to  legislate  concerning  property  and  civil 
rights.  Before  discussing  the  jurisdictional  problems  that  arise  out  of  the 
enactment  of  the  provisions  of  the  Divorce  Act  concerning  the  maintenance 
of  children  it  is  useful  to  review  briefly  the  relevant  provincial  legislation. 

The  Children's  Maintenance  Act"^-  was  passed  as  a  result  of  the 
decision  of  the  Ontario  Court  of  Appeal  in  R.  v.  Wright"^^  where  it  was  held 
that  there  was  no  legal  duty  on  a  parent  to  maintain  a  child  who  is  not 
living  with  the  parent  and  therefore  no  criminal  responsibility  under  the 
Criminal  Code  for  failing  to  do  so.  This  Act  imposed  on  every  parent  an 
obligation  to  maintain  and  to  educate  his  child  under  the  age  of  16  years 
according  to  his  station  in  life  and  means  and  ability  of  the  child  to  main- 
tain himself.  A  penalty  was  provided  for  failure  to  perform  the  obligation 
under  the  statute,  but  a  civil  right  to  recover  maintenance  was  not  specifi- 
cally created.  This  matter  was  referred  to  in  Kuseta  v.  Kuseta"^^  but  not 
decided.  The  constitutional  validity  of  the  Act  was  considered  and  upheld 
by  Ferguson,  J.,  in  /?.  v.  Kirkpatrick  Ex  parte  Gutsch^^ 

The  right  to  recover  in  a  civil  action  for  maintenance  of  a  chUd  is  con- 
ferred under  several  statutes.  Maintenance  orders  may  be  made  against  the 
father  of  a  child,  but  not  against  the  mother  under  The  Deserted  Wives' 
and  Children's  Maintenance  Act^^  and  The  Infants  Act^^  Under  The 
Dependants'  Relief  Act^^  an  order  may  be  made  by  a  judge  of  the  Surrogate 
Court  to  provide  for  the  future  maintenance  of  a  child  as  a  dependant  of 
a  testator. 

A  judge  of  the  Family  Court  may  also  make  an  order  that  a  parent 
pay  a  prescribed  amount  to  a  children's  aid  society  where  a  child  is 
committed  to  the  care  of  the  society.^^  An  order  may  be  made  by  a  Family 
Court  judge  that  the  putative  father  of  a  child  born  out  of  wedlock  pay 
maintenance  for  the  support  of  the  child  after  an  affiliation  order  has  been 
made.^^ 

The  Matrimonial  Causes  Act^'^  purports  to  confer  jurisdiction  on  the 
court  hearing  an  application  for  divorce  to  "direct  payment  by  either  the 
father  or  the  mother  of  such  sum  as  may  be  necessary  for  the  .  .  .  main- 
tenance and  education  of  children  of  the  marriage".  This  provision  has  been 
superseded  by  the  provisions  of  the  Divorce  Act. 

No  specific  provision  has  been  made  conferring  power  on  the  court 
to  award  maintenance  for  a  child  of  a  purported  marriage  which  has  been 
annulled  or  declared  void.^^ 


4^S.O.  1931,  c.  34;  now  R.S.O.  1970,  c.  67. 
43(1931),  66  O.L.R.  456,  [1931]  3  D.L.R.  200  (C.A.). 
44(1972),  7  R.F.L.  89  (Ont.  C.A.). 
4^[1959]  O.R.  539,  19  D.L.R.  (2d)  572  (H.C.J.). 
46R.S.O.  1970,  c.  128,  s.  3. 
47R.S.O.  1970,  c.  222. 
48R.S.O.  1970,  c.  126. 

49T/ze  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  27. 
^oibid.,  s.  59. 

51R.S.O.  1970,c.  265,  s.  5(1). 

'"♦^Maintenance  of  children  of  void  and  voidable  marriages  are  discussed  later  in 
this  Report  at  pp.  148-49,  160-68. 
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The  fragmentation  of  jurisdiction  in  matters  relating  to  the  mainte- 
nance of  children  has  been  considered  in  our  Report  on  Family  Courts^^ 
and  it  will  be  further  discussed  later  in  this  Report. 

Ancillary  to  its  powers  to  legislate  on  marriage  and  divorce  Parlia- 
ment has  provided  in  the  Divorce  Act  that,  upon  the  granting  of  a  decree 
nisi,  the  court  may  make  an  order  that  either  the  husband  or  wife  make 
payments  for  the  maintenance  of  "the  children  of  the  marriage".  "Children 
of  the  marriage"  means: 

each  child  of  a  husband  and  wife  who  at  the  material  time  is 

(a)  under  the  age  of  sixteen  years,  or 

(b)  sixteen  years  of  age  or  over  and  under  their  charge  but  unable, 
by  reason  of  illness,  disability  or  other  cause,  to  withdraw  himself 
from  their  charge  or  to  provide  himself  with  necessaries  of  life. 

"[C]hild"  of  a  husband  and  wife  includes  any  person  to  whom  the 
husband  and  wife  stand  in  loco  parentis  and  any  person  of  whom 
either  of  the  husband  or  the  wife  is  a  parent  and  to  whom  the  other 
of  them  stands  in  loco  parentis. ^^ 

Difficult  constitutional  problems  arise  out  of  the  provisions  in  the  Act 
concerning  custody  and  maintenance  of  children.  In  Papp  v.  Papp  et  al.,^^ 
Laskin,  J.A.,  as  he  was  then,  sitting  as  a  single  judge  of  the  Court  of  Appeal 
heard  an  appeal  from  the  Master  who  had  made  an  interim  order  for 
custody  of  children  in  a  divorce  action.  The  children  were  the  natural 
children  of  the  parties  born  in  lawful  wedlock.  The  question  of  the  con- 
stitutional validity  of  the  provisions  of  the  Divorce  Act  relevant  to  that 
situation  was  raised.  The  learned  judge  dealt  with  this  matter  in  this  way: 

To  adapt  to  the  present  case  what  Rand,  J.,  said  in  A-G.  Can.  v. 
C.P.R.  and  C.N.R.,  [1958]  S.C.R.  285  at  p.  290,  12  D.L.R.  (2d)  625 
at  p.  628,  76  C.R.T.C.  241,  that  since  "powers  in  relation  to  matters 
normally  within  the  provincial  field,  especially  of  property  and  civil 
rights,  are  inseparable  from  a  number  of  the  specific  heads  of  s.  91  ... 
under  which  scarcely  a  step  could  be  taken  that  did  not  involve  them", 
hence,  in  such  a  case  "the  question  is  primarily  not  how  far  Parliament 
can  trench  on  s.  92  but  rather  to  what  extent  property  and  civil  rights 
are  within  the  scope  of  the  paramount  power  of  Parliament  [in 
relation  to  marriage  and  divorce]". 

The  limited  nature  of  the  custody  jurisdiction  bestowed  by  the  Divorce 
Act  must  be  noted.  I  refer  to  a  limitation  beyond  the  confinement  to 
corollary  relief  in  relation  to  divorce.  The  "children  of  the  marriage" 
alone  are  brought  within  the  Act,  not  children  generally  of  the  one 
spouse  or  the  other.  Moreover,  within  this  limitation  the  definition  of 
"children  of  the  marriage"  under  s.  2(b)  refers  to  dependent  children, 
either  those  under  age  16,  or  those  age  16  or  over  in  the  charge  of 
the  spouses  but  unable  by  reason  of  illness,  disability  or  other  cause 


ssReport  on  Family  Law,  Part  V,  Family  Courts,  Ontario  Law  Reform  Commis- 
sion, 1974. 
54The  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  2. 
55[1970]  1  O.R.  331,  8  D.L.R.  (3d)  389  (C.A.). 
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to  maintain  themselves.  I  need  not  consider  here  whether  adopted 
children  would  be  covered,  be  they  children  born  to  neither  spouse  or 
to  one  or  the  other.  So  far  as  the  scope  of  the  phrase  touches  con- 
stitutional power,  I  am  content  in  this  case,  where  the  two  children 
are  children  of  the  marriage  whose  dissolution  is  sought,  to  deal  with 
it  in  its  purely  literal  sense.  By  comparison,  the  Australian  Matri- 
monial Causes  Act,  1959,  as  amended,  first  effective  in  1961,  contains 
a  wider  definition  of  "children  of  the  marriage"  including,  by  express 
provision  in  s.  6(1),  adopted  children,  illegitimate  children  and  chil- 
dren of  either  the  wife  or  husband  if  ordinarily  a  member  of  the 
household.  On  the  view  I  have  taken  of  the  restricted  nature  of  the 
custody  jurisdiction  under  the  Canadian  Divorce  Act,  I  hold  that  its 
provisions  as  to  custody  are  valid  enactments  under  the  federal  power 
in  relation  to  marriage  and  divorce.  To  me,  they  are  bound  up  with 
the  direct  consequences  of  marriage  and  its  dissolution  as  much  as  is 
alimony  and  maintenance;  and,  much  more  importantly  than  those 
it  is  so  bound  up  by  reason  of  the  physical  and  human  relationships 
of  parents  and  their  children.  The  fact  that  these  can  exist  outside  of 
formal  marriage  does  not  affect  the  matter  where  it  is  dealt  with  in 
terms  of  marriage  and  its  dissolution.  The  very  concept  of  divorce 
where  there  are  dependent  children  of  the  marriage  makes  the  ques- 
tion of  their  custody  a  complementary  one  to  divorce  itself. ^^ 

The  conclusion  of  Laskin,  J. A.,  that  Parliament  had  power  to  enact 
legislation  giving  this  limited  corollary  relief  on  granting  a  divorce  was 
confirmed  in  the  Supreme  Court  of  Canada  in  Zacks  v.  Zacks.^'^  The  Papp 
case  concerned  children  who  were  the  natural  children  of  the  parents 
who  were  being  divorced  and  Laskin,  J.A.,  based  his  judgment  on  "the 
physical  and  human  relationships  of  parents  and  their  children  as  some- 
thing related  to  marriage  and  its  dissolution".  The  learned  judge  expressly 
reserved  the  question  whether  the  Act  applied  to  adopted  children. 

The  constitutional  validity  of  the  provisions  of  the  Divorce  Act  as 
they  apply  to  "children  of  the  marriage"  where  "the  physical  and  human 
relationships  of  parents"  do  not  exist,  for  example  in  the  case  of  adopted 
children  and  children  to  whom  either  the  husband  and  wife  or  both  stand 
in  loco  parentis  has  not  yet  been  determined. 

We  ask  the  question,  can  the  Parliament  of  Canada  by  enacting  legis- 
lation concerning  marriage  and  divorce  give  a  court  power  to  impose  an 
obligation  on  a  husband  or  wife  to  maintain  a  child,  who  is  not  a  child 
of  the  marriage  which  is  being  dissolved,  but  is  a  child  of  another  relation- 
ship? 

In  purporting  to  give  the  court  power  to  impose  civil  obligations  on 
spouses  who  are  being  divorced,  for  the  maintenance  of  persons  who  are 
not  the  natural  children  of  the  marriage,  Parliament  has  created  not  only 
constitutional  problems  but  practical  problems  of  great  difficulty  in  the 
application  of  the  law. 


^^Ibid.,  [1970]  1  O.R.  337-38,  8  D.L.R.  (3d)  395-96.  (Emphasis  added.) 
57[1973]  S.C.R.  891,  35  D.L.R.  (3d)  420. 
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( a  )   A  dopted  Children 

We  first  consider  the  matter  in  relation  to  children  adopted  by  the 
parties  whose  marriage  is  being  dissolved.  Exercising  its  exclusive  power 
relating  to  the  adoption  of  children  the  Legislature  has  passed  The  Child 
Welfare  Acf^  which  expressly  provides: 

83. — ( 1 )  For  all  purposes,  as  of  the  date  of  the  making  of  an  adoption 
order, 

(a)  the  adopted  child  becomes  the  child  of  the  adopting  parent 
and  the  adopting  parent  becomes  the  parent  of  the  adopted 
child;  and 

(b)  the  adopted  child  ceases  to  be  the  child  of  the  person  who 
was  his  parent  before  the  adoption  order  was  made  and  that 
person  ceases  to  be  the  parent  of  the  adopted  child, 

as  if  the  adopted  child  had  been  born  in  lawful  wedlock  to  the  adopt- 
ing parent. 

Although  the  provincial  Act  says  the  adopted  child  ceases  to  be  the  child 
of  his  parents,  it  would  be  the  child  of  his  natural  parents  if  they  were  being 
divorced  under  a  strict  reading  of  the  Divorce  Act.  Such  a  construction 
would  be  very  unreaHstic  in  Ontario  where  great  pains  are  taken  to  conceal 
the  parenthood  of  the  adopted  child.  In  Johnston  v.  Johnston,^^  Lacour- 
ciere,  J.,  held  that  where  parents  are  being  divorced  their  children  who 
had  been  adopted  by  another  person  are  not  "children  of  the  marriage" 
under  the  Divorce  Act.  The  learned  judge  said: 

Upon  a  reading  of  the  Divorce  Act  as  a.  whole,  it  is  plain  that 
Parliament  intended  that  in  divorce  proceedings  the  Court  should  have 
a  wide  power  to  provide,  both  during  and  after  the  proceedings,  for 
the  proper  maintenance,  care,  custody  and  upbringing  of  children 
whose  interests  would  be  affected  by  the  grant  of  a  decree  absolute. 
To  say  that  such  power  is  to  be  exercised  in  respect  of  children  who 
are  no  longer  in  law  the  children  of  the  spouses  in  the  divorce  pro- 
ceedings, and  the  protection  of  whose  interests  is  the  legal  obligation 
of  a  person  or  persons  not  privy  to  such  proceedings,  is,  in  my  view, 
to  ascribe  to  Parliament  the  intention  to  produce  an  absurd  result. ^^ 

However,  to  come  to  this  conclusion  one  has  to  resort  to  the  aid  of  provin- 
cial law  to  determine  that  the  children  in  question  were  "no  longer  in  law 
the  children  of  the  spouses  in  the  divorce  proceedings".  The  decision  in 
this  case  dealt  only  with  the  procedural  matter  of  whether  the  children 
in  question  came  within  the  provincial  requirements  as  to  service  of  notice  on 
the  Official  Guardian  and  a  report  by  the  Official  Guardian. 

In  most  cases  children  who  have  been  adopted  by  parents  who  are 
being  divorced  would  come  within  the  definition  of  "children  of  the  mar- 
riage" as  used  in  the  Divorce  Act,  because  the  adopting  husband  and  wife 
would  stand  in  loco  parentis  to  them.  Notwithstanding  this,  several  other 


«">8R.S.O.  1970,  c.  64,  s.  83.  See  Reference  Re  Adoption  Act,  [1938]  S.C.R.  398. 
59[1969]  2  O.R.  198,  4  D.L.R.  (3d)  681  (H.C.J.). 
*>^/hid.,  [1969]  2  O.R.  200,  4  D.L.R.  (3d)  683. 
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questions  arise  concerning  adopted  children  when  applying  the  definition 
of  children  of  the  marriage  as  used  in  the  Divorce  Act: 

1 .  Can  an  order  be  made  on  granting  a  decree  nisi  for  maintenance 
of  an  adopted  child  if  the  adoptive  parents  do  not  stand  in  loco 
parentis  to  him:  for  example,  where  the  child  has  been  made  a 
ward  of  the  Children's  Aid  Society,  or  he  is  in  the  charge  of  and 
being  brought  up  by  foster  parents?  Under  the  provincial  law 
such  an  adopted  child  would  cease  to  be  a  child  of  its  natural 
parents  upon  an  adoption  order  being  made,  but  he  would  not 
come  within  the  definition  of  children  of  the  marriage  of  his 
adoptive  parents,  as  that  term  is  used  in  the  Divorce  Act,  because 
at  the  time  the  divorce  is  granted  they  would  not  be  in  loco 
parentis  to  him. 

2.  Unless  one  can  rely  on  provincial  legislation  to  supplement  the 
federal  legislation  in  defining  "children  of  the  marriage",  a  child 
adopted  by  a  husband  or  wife  prior  to  the  marriage  which  is 
being  dissolved  would  not  come  within  the  definition  of  "children 
of  the  marriage"  as  that  term  is  used  in  the  Divorce  Act.  The 
definition  includes  any  person  to  whom  either  the  husband  or  wife 
is  parent  and  to  whom  either  of  them  stands  in  loco  parentis. 
"Parent"  is  not  defined  in  the  Act  and  ordinarily  it  must  be  given 
its  natural  meaning.  Can  the  word  "parent"  as  used  in  the  Act 
be  interpreted  to  mean  a  parent  as  determined  by  provincial  law 
and  therefore  to  include  an  adoptive  parent? 

(b)   Children  to  whom  the  Spouses  Stand  In  Loco  Parentis 

Parliament  has  defined  "children  of  the  marriage"  to  include  any  child 
to  whom  the  husband  and  wife  stand  in  loco  parentis  thus  giving  the  court 
power  on  granting  a  decree  nisi  to  impose  civil  obligations  on  either  the 
husband  or  the  wife  in  respect  of  children  whose  relationship  with  them 
in  no  circumstances  arises  out  of  "marriage  and  divorce". 

From  another  point  of  view  these  children  have  rights  under  the 
provincial  law  concerning  their  support  by  their  natural  parents.  An  order 
made  under  the  Divorce  Act  would  clearly  conflict  with  such  rights  if 
there  is  constitutional  authority  for  making  the  order. 

This  applies  equally  to  the  power  purported  to  be  given  to  the  court 
to  impose  obligations  when  neither  parent  is  the  natural  parent  of  the 
child,  to  whom  the  spouses  stand  in  loco  parentis,  and  in  respect  of  obliga- 
tions sought  to  be  imposed  on  a  spouse,  who  is  not  the  parent  of  the  child 
whose  natural  parent  is  the  other  spouse. 

Provisions  regarding  the  custody  and  maintenance  of  those  to  whom 
the  spouses  stand  in  loco  parentis  and  who  are  not  their  children,  natural 
or  adopted,  may  be  affected  by  divorce  but  they  are  not  "bound  up  with 
the  direct  consequences  of  marriage  and  its  dissolution". 

7.    Jurisdiction  of  the  Supreme  Court  of  Ontario  to  make  Orders  at 
Variance  with  Orders  made  in  another  Province  under  the  Divorce  Act 

It  is  useful  to  preface  a  discussion  of  some  of  the  difficulties  that  arise 
in  the  application  of  the  provisions  of  the  Divorce  Act  concerning  corollary 
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relief,  by  referring  briefly  to  the  authorities  which  determine  their  constitu- 
tional validity. 

Section  11  gives  power  to  the  court  on  granting  a  decree  nisi  for 
divorce  to  make  an  order  requiring  a  spouse  to  pay  maintenance  for  both 
the  other  spouse  and  the  children  of  the  marriage  and  to  make  an  order 
providing  for  the  custody,  care  and  upbringing  of  the  "children  of  the 
marriage".  "An  order  made  pursuant  to  this  section  may  be  varied  from 
time  to  time  or  rescinded  by  the  court  that  made  the  order  if  it  thinks  it  fit 
and  just  to  do  so  having  regard  to  the  conduct  of  the  parties  since  the 
making  of  the  order  or  any  change  in  the  condition,  means  or  other  cir- 
cumstances of  either  of  them".^^  Under  section  14  an  order  made  under 
sections  10  or  11  has  legal  effect  throughout  Canada  and  under  section  15 
such  an  order  "may  be  registered  in  any  other  superior  court  in  Canada 
and  may  be  enforced  in  like  manner  as  an  order  of  that  superior  court  or 
in  such  other  manner  as  is  provided  for  by  any  rules  of  court  or  regulations 
made  under  section  19". 

We  have  already  referred  to  the  judgment  of  Laskin,  J.A.,  in  Papp  v. 
Papp  et  al.,^^  and  that  of  the  Supreme  Court  of  Canada  in  Zacks  v.  Zacks^^ 
which  established  the  constitutional  validity  of  some  of  the  provisions  for 
corollary  relief  in  the  Divorce  Act.  In  Richards  v.  Richards^^  Gale,  C.J.O., 
giving  the  judgment  of  the  Court  of  Appeal  for  Ontario  made  two  clear  and 
definite  statements  concerning  the  validity  of  the  provincial  legislation  on 
the  same  subject.  The  provisions  of  The  Matrimonial  Causes  Act^^  limited 
the  power  of  the  court  to  make  a  maintenance  order  for  a  wife  payable  by 
instalments  "as  long  as  she  remains  chaste".  No  such  limitation  was  con- 
tained in  the  Divorce  Act,  therefore  these  provisions  ceased  to  be  effective 
because: 

Firstly,  when  the  federal  Government  entered  the  field  of  divorce  and 
corollary  relief  by  the  passage  of  the  Divorce  Act  (Canada),  in  so  far 
as  any  provincial  legislation  in  that  field  dealt  with  the  same  subject- 
matter  as  the  federal  legislation,  it  ceased  to  be  effective.  Although  the 
provisions  of  the  federal  and  provincial  legislation  are  not  exactly 
co-extensive,  it  is  our  opinion  that  any  of  the  provincial  legislation 
which  appears  to  extend  beyond  the  boundaries  of  the  federal  legis- 
lation is  not  effective  because  the  federal  legislation  occupies  the  field. 
Secondly,  we  have  no  power  to  engraft  on  the  Divorce  Act  (Canada) 
additions  founded  upon  public  policy.  The  federal  Parliament  by  not 
enacting  a  provision  to  the  effect  that  orders  for  maintenance  terminate 
with  remarriage  of  the  wife  has,  to  that  extent,  proclaimed  public 
policy.  It  should  be  noted  that  for  some  years  in  England  remarriage 
did  not  automatically  terminate  a  maintenance  order.^^ 


61R.S.C.  1970,  c.  D-8,  s.  11(2).  (Emphasis  added.)  Section  10  of  the  Divorce  Act 
provides  for  making  interim  orders  for  maintenance,  pending  a  hearing  of  a 
petition  for  divorce,  but  this  provision  is  only  incidental  to  the  problems  we 
shall  discuss. 

^^Siipra,  footnote  55. 

^^Supra,  footnote  57. 

64[1972]  2  O.R.  596,  26  D.L.R.  (3d)  264  (C.A.). 

65R.S.O.  1970,  c.  265,  s.  2. 

^^^Richards  v.  Richards,  supra,  footnote  64,  [1972]  2  O.R.  597-98,  26  D.L.R.  (3d) 
265-66. 
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These  statements  must  apply  equally  to  orders  for  custody  and  maintenance 
of  children  and  spouses. 

The  provision  of  the  Divorce  Act  expressly  conferring  power  to  vary 
an  order  for  corollary  relief  on  the  "Court  that  made  the  order"  and  for 
the  registration  of  such  orders  throughout  Canada,  has  given  rise  to  con- 
siderable diversity  of  judicial  opinion  and  raises  some  perplexing  substantive 
and  administrative  problems,  particularly  as  they  involve  custody  and 
maintenance  of  children  of  the  divorcing  parents.  These  difficulties  arise  out 
of  the  fact  that  no  provision  is  made  in  the  Divorce  Act  for  variation  of 
corollary  orders  by  a  court  of  a  province,  other  than  the  province  where 
the  order  is  made.  For  example,  if  on  granting  a  divorce  in  British  Columbia 
an  order  is  made  giving  custody  of  a  child  to  the  mother,  the  Act  only 
permits  the  order  to  be  varied  by  the  Supreme  Court  of  British  Columbia 
notwithstanding  that  the  child  and  the  mother  may  be  living  in  Nova  Scotia 
and  the  father  in  Ontario. 

For  reasons  that  will  become  apparent  it  is  convenient  in  discussing 
the  variation  of  corollary  orders  to  deal  with  the  variation  of  custody  orders 
before  that  of  maintenance  orders. 

(a)    Variation  of  Orders  for  Custody  of  Children  made  on  granting 
a  Decree  for  Divorce  in  another  Province 

In  McKee  v.  McKee^'^  it  was  established  as  the  law  of  this  Province 
that  a  child  resident  in  Ontario  is  within  the  Queen's  allegiance,  and  is 
entitled  to  the  protection  of  Her  courts  and  that  a  judge  of  the  Supreme 
Court  of  Ontario  has  power  to  make  an  order  concerning  the  custody  of 
the  child  notwithstanding  that  a  conflicting  order  of  a  foreign  court  exists. 
In  the  words  of  Lord  Simonds  the  child  is  "an  infant  and  therefore 
entitled  to  the  special  protection  owed  by  the  Queen  as  parens  patriae  to 
infants".^^  In  considering  such  a  case  the  courts  of  Ontario  are  required  to 
consider  the  judgment  of  a  foreign  court  and  give  it  great  weight,  but  the 
Ontario  court  must  decide  what  is  in  the  best  interest  of  the  child,  having 
regard  to  all  the  circumstances.  In  referring  to  and  approving  of  the  judg- 
ment of  Wells,  J.,  as  he  was  then,  who  heard  the  application  in  the  first 
instance.  Lord  Simonds  said  "thus  he  says  that  the  authorities  make  it 
clear  that  the  California  judgment  is  not  binding  on  the  courts  of  Ontario 
in  a  sense  that  a  judgment  for  payment  of  a  sum  certain  in  money  pro- 
nounced by  a  foreign  court  in  an  action  brought  on  a  judgment  in  the 
courts  of  Ontario  [is  binding]". 

Lord  Simonds  stated  clearly  the  law  on  this  topic: 

It  is  the  law  of  Ontario  (as  it  is  the  law  of  England)  that  the  welfare 
and  happiness  of  the  infant  is  the  paramount  consideration  in  ques- 
tions of  custody:  see  In  re  Laurin,  following  Ward  v.  Laverty.  So, 
also,  it  is  the  law  of  Scotland  (see  M'Lean  v.  M'Lean)  and  of  most, 
if  not  all,  of  the  States  of  the  United  States  of  America.  To  this  para- 
mount consideration  all  others  yield.  The  order  of  a  foreign  court  of 
competent  jurisdiction  is  no  exception.  Such  an  order  has  not  the 


67[1951]A.C.  352(P.C.). 
68/Z>/W.,  360. 
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force  of  a  foreign  judgment:  comity  demands,  not  its  enforcement,  but 
its  grave  consideration.  This  distinction,  which  has  long  been  recog- 
nized in  the  courts  of  England  and  Scotland  (see  Johnstone  v.  Beattie 
and  Stuart  v.  Bute  (Marquis),  and  in  the  courts  of  Ontario  (see,  e.g.. 
In  re  Ethel  Davis  and  In  re  Gay),  rests  on  the  peculiar  character  of 
the  jurisdiction  and  on  the  fact  that  an  order  providing  for  the  custody 
of  an  infant  cannot  in  its  nature  be  final.^^ 

However,  this  does  not  solve  the  problems  that  arise  in  connection 
with  a  variation,  in  Ontario,  of  a  custody  order  made  ancillary  to  a  divorce 
decree  in  another  province.  While  an  order  of  a  foreign  court  has  no  legal 
effect  in  Ontario,  an  order  made  under  the  authority  of  the  Divorce  Act 
in  one  province  of  Canada  cannot  be  said  to  be  an  order  of  a  foreign  court 
in  another  province.  As  we  have  seen  an  order  granting  corollary  relief 
has  legal  effect  throughout  Canada, ''^^  and  Parliament  has  exercised  juris- 
diction to  legislate  on  the  subject  of  the  variation  of  custody  orders  made 
when  granting  a  decree  nisi,  and  has  unequivocally  said  that  such  orders 
may  be  varied  by  the  "court  making  the  order".  Although  the  order  may 
be  registered  in  any  province  as  an  order  of  its  superior  court  and  may  be 
enforced  as  an  order  of  that  court,  this  does  not  confer  power  to  vary.  Not- 
withstanding the  provisions  of  section  14  of  the  Divorce  Act,  judges  of 
first  instance  in  British  Columbia,  New  Brunswick,  Nova  Scotia  and  Ontario 
have  applied  the  jurisprudence  developed  in  McKee  v.  McKee,  and  as  a 
result  the  corollary  relief  provisions  are  not  being  uniformly  applied. 

In  Bray  v.  Bray,'^^  Wright,  J.,  when  granting  a  petition  for  divorce 
was  called  upon  to  consider  whether  he  had  jurisdiction  under  the  pro- 
visions of  the  Divorce  Act,  to  award  custody  of  a  child  of  the  marriage 
who  was  resident  in  the  Province  of  Quebec,  and  subject  to  a  custody  order 
in  that  Province.  The  learned  judge,  in  refusing  to  make  an  order,  doubted 
that  section  11  of  the  Act  gave  him  the  power  to  make  an  order  concerning 
the  "care  and  upbringing  of  children  of  the  marriage  in  other  provinces". 
He  said : 

I  feel  this  is  a  case  where  ss.  10  and  11  of  the  Divorce  Act  are 
perfectly  proper  legislation  ancillary  to  the  power  of  Parliament  to 
enact  legislation  with  regard  to  marriage  and  divorce,  but  they  do  not 
justify  a  provision  in  the  decree  in  one  Province,  contrary  to  the  law 
of  another  Province,  which  has  the  normal  jurisdiction. 

I  do  not  think  that  either  the  Legislature  of  Ontario  or  the  federal 
Pariiament  normally  has  custody  power  over  a  child  in  the  Province 
of  Quebec  and  I  therefore  refuse  the  order  with  regard  to  custody 
of  the  child,  Harold  Bray.'^^ 

The  learned  judge  went  on  to  add  "comments  on  the  problem  of 
custody  of  children  outside  of  Ontario  in  divorce  proceedings".  He  made 
reference  to  the  McKee  case  and  the  parens  patriae  power  of  the  court.  He 


69/6/^.,  365. 

70The  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  14. 
7i[1971]  1  O.R.  232,  15  D.L.R.  (3d)  40  (H.CJ.). 
72/Mc?.,  [1971]  1  O.R.  234,  15  D.L.R.  (3d)  42. 
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also  referred  to  the  decision  of  Laskin,  J.A.,  in  Papp  v.  Papp  et  alJ^  and 
accepted  the  view  that  the  custody  provisions  of  the  Divorce  Act  are  valid 
but  he  went  on  to  question  "whether  they  are  paramount  over  other  legisla- 
tion, over  the  exercise  of  the  prerogative  and  over  judicial  decisions  in 
another  Province  where  the  child  is  .  . .".  He  said: 

I  venture  to  doubt  if  the  Divorce  Act  gives  me  that  power  or  if 
either  in  law  or  practice  its  custody  provisions  are  overriding.  I  prefer 
to  regard  them  as  supplementary  to  the  existing  provincial  jurisdiction 
with  regard  to  children  though  complementary  as  Laskin,  J.A.,  finds 
to  the  admittedly  valid  divorce  portions  of  the  Divorce  ActJ^ 

The  learned  judge  then  set  out  six  propositions  on  which  he  relied: 

1.  The  ancillary  power  of  the  federal  Parliament  under  head  26  of 
s.  91  of  the  B.N. A.  Act,  1867,  is  supplementary  to  the  existing 
powers  and  jurisdictions  with  regard  to  the  custody  of  children. 

2.  Both  Parliament  and  the  Legislatures  have  power  to  enact  legis- 
lation with  regard  to  the  custody  of  children  of  divorcing  and 
divorced  parents  and  where  these  powers  conflict  one  does  not 
override  the  others  but  the  welfare  of  the  child  is  paramount  and 
is  considered  in  the  Hght  of  all  the  legislation. 

3.  The  normal  jurisdiction  over  children  and  to  award  custody  is  in 
the  Province  where  the  child  is  and  this  is  not  radically  altered 
by  the  Divorce  Act. 

4.  The  custody  of  children  is  not  only  administered  under  the 
authority  of  provincial  legislation  relating  to  the  civil  rights  of 
disputing  parents  to  the  custody  of  their  children  but  by  the 
Courts  independently  of  statute  in  the  exercise  of  the  royal  pre- 
rogative as  parens  patriae  and  this  prerogative  power  is  not 
subject  to  federal  legislation,  nor  affected  adversely  by  the 
Divorce  A  ct. 

5.  In  the  Hght  of  the  Canadian  Bill  of  Rights,  1960  (Can.),  c.  44, 
and  R.  v.  Drybones,  [1970]  S.C.R.  282,  9  D.L.R.  (3d)  473, 
[1970]  3  C.C.C.  355,  children  of  divorcing  and  divorced  parents 
are  entitled  to  equality  before  the  law  and  the  protection  of  the 
law  on  the  same  terms  as  all  other  children;  and  federal  legisla- 
tion should  be  so  construed  and  applied  as  not  to  abrogate, 
abridge,  or  infringe  that  entitlement. 

6.  In  any  event,  the  exercise  of  the  power  to  award  custody  under 
the  Divorce  Act  does  not  inhibit  thereafter  in  any  way  the  exer- 
cise of  the  powers  of  the  Courts  in  any  Province  over  children 
in  that  Province,  under  provincial  laws  or  otherwise. "^^ 

These  propositions  were  discussed  in  detail  and  an  argument  put  forward 
in  support  of  each.  In  refusing  to  make  the  order  with  respect  to  the  child 
in  Quebec  the  learned  judge  said: 


'^^Supra,  footnote  55. 

^^Supra,  footnote  71,  [1971]  1  O.R.  239,  15  D.L.R.  (3d)  47. 

75/^/V/.,  [1971]  1  O.R.  239-40,  15  D.L.R.  (3d)  47-48. 
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It  seems  to  me  that  in  other  cases  where  there  is  no  apparent  issue  or 
conflict,  the  question  of  jurisdiction  need  not  concern  the  Court  un- 
duly, for  I  consider  that  each  jurisdiction  in  which  the  child  is  may 
continue  to  make  orders  of  custody  in  order  to  provide  for  its  welfare 
notwithstanding  the  terms  of  the  divorce  decree. "^^ 

In  enunciating  his  six  propositions  the  learned  judge  makes  no  reference 
to  the  doctrine  of  paramountcy  of  federal  legislation. 

Laskin's  Canadian  Constitutional  Law  adopts  the  summary  of  the 
paramountcy  doctrine  made  by  Professor  Lederman:'^''^ 

Provincial  legislation  may  operate  if  there  is  no  federal  legislation  in 
the  field  or  if  the  provincial  legislation  is  merely  supplemental  to 
federal  legislation  that  is  in  the  field.  Duplicative  provincial  legislation 
may  operate  concurrently  only  when  inseverably  connected  with  sup- 
plemental provincial  legislation,  otherwise  duplicative  provincial  legis- 
lation is  suspended  and  inoperative.  Repugnant  provincial  legislation 
is  always  suspended  and  inoperative. 

We  must  not  overlook  that  the  Bray  case  was  decided  two  years  before 
the  judgment  of  the  Court  of  Appeal  in  Richards  v.  Richards  and  three 
years  before  the  Supreme  Court  of  Canada  decided  Zacks  v.  Zacks. 

Apart  from  the  constitutional  aspects  we  have  just  discussed,  nowhere 
in  the  judgment  is  reference  made  to  the  effect  of  section  11(2)  of  the 
Divorce  Act  —  the  variation  of  corollary  orders  by  the  court  that  made 
the  order.  If  on  granting  a  decree  of  divorce  an  order  is  made  for  the 
custody  of  a  child  in  another  province  and  the  order  is  registered  in  the 
Supreme  Court  of  Ontario,  it  stands  as  an  order  of  that  court  until  varied 
under  section  11(2).  A  new  and  conflicting  order  made  by  an  Ontario 
court  would  indirectly  vary  the  order  and  contravene  section  11(2). 

In  O'Neill  v.  O'Neill,'^^  Dubinsky,  J.,  of  the  Trial  Division  of  the 
Supreme  Court  of  Nova  Scotia  considered  his  power  to  make  an  order  as 
to  the  custody  of  a  child  who  had  been  the  subject  of  an  order  made  by 
Houlden,  J.,  when  granting  a  divorce  in  the  Supreme  Court  of  Ontario. 

The  facts  in  this  case  disclose  the  unsatisfactory  condition  of  the 
divorce  law.  Houlden,  J.,  had  granted  a  decree  nisi  on  a  petition  brought 
by  a  husband  against  his  wife  on  the  ground  of  adultery.  The  decree  nisi 
was  made  absolute  by  Osier,  J.  Custody  of  the  two  older  infant  children 
of  the  marriage,  a  son  and  daughter,  was  awarded  to  the  husband  and  by 
agreement  the  two  younger  children  remained  with  the  wife.  The  wife  sub- 
sequently married  the  co-respondent  and  they  moved  to  Nova  Scotia  with 
the  two  younger  children.  A  few  months  later  the  father  died.  Arrangements 
were  made  by  his  family  for  his  burial  in  Nova  Scotia.  The  two  older 
children  came  to  Nova  Scotia  to  attend  the  funeral.  The  daughter  returned 
to  Ontario,  but  the  son  remained  in  Nova  Scotia  with  his  uncle  and  aunt. 


^^Ibid.,  [1971]  1  O.R.  244,  15  D.L.R.  (3d)  52. 

'^'''Laskin,    Canadian   Constitutional  Law   (3rd   Ed.,    1966)    108   which   refers   to 

Lederman,    The    Concurrent    Operation    of   Federal   and   Provincial   Laws    in 

Canada  (1962-63),  9  McGill  L.J.  185. 
78(1971),  19  D.L.R.  (3d)  731,  4  N.S.R.  (2d)  640,  (N.S.S.C.). 
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An  application  was  made  by  his  mother  to  vary  the  order  of  Houlden,  J., 
and  award  custody  of  the  son  to  her.  In  his  judgment  the  learned  judge 
referred  to  section  11(2)  of  the  Divorce  Act  and  quoted  from  Professor 
Payne  to  the  effect: 

The  application  to  vary  or  rescind  a  custody  order  should  be 
made  before  the  court  which  made  the  order  and,  where  possible, 
before  the  same  judge  of  that  court."^^ 

That  statement  was  founded  on  a  case  decided  before  the  Divorce  Act. 
The  learned  judge  went  on  to  say  that  he  had  no  doubt  as  to  the  right  of 
a  judge  on  granting  a  decree  nisi  under  the  Divorce  A  ct  to  deal  with  custody 
of  children,  whether  or  not  a  custody  order  had  been  made  previously  by 
any  other  court  in  the  province  and  even  where  the  children  in  question 
were  outside  the  province. ^^  However,  he  was  concerned  with  the  language 
of  section  11(2)  which  provides  that  "an  order  made  pursuant  to  this 
section  may  be  varied  from  time  to  time  or  rescinded  by  the  court  that  made 
the  order  .  .  .".  He  read  into  this  clause  an  exception  that  "the  Court  of  the 
Province  where  the  children  reside,  irrespective  of  whether  or  not  it  was 
that  Court  that  made  the  original  custody  order,  and  quite  apart  from  the 
provisions  of  the  Divorce  Act,  has  jurisdiction  to  hear  an  application  to 
vary  or  rescind  a  custody  order  wherever  it  was  made".^^  In  considering 
the  exercise  of  the  court's  parens  patriae  power  to  make  an  order  for  cus- 
tody of  children,  which  was  at  variance  with  an  order  made  in  a  divorce 
action  in  another  province,  he  followed  Wright,  J.,  in  Bray  v.  Bray.  How- 
ever, the  learned  judge  did  not  make  an  order  for  custody  by  exercising  this 
power  but  expressly  stated  "it  is  clear,  therefore  that  this  Court  has  the 
jurisdiction  to  hear  an  application  to  vary  the  custody  order  made  con- 
cerning [the  child]  by  Houlden,  J.,  or  the  Supreme  Court  of  Ontario"  and 
expressly  directed  that  the  order  of  Houlden,  J.,  be  varied  to  give  the 
custody  of  the  child  to  his  mother. 

There  are  some  unusual  aspects  of  this  case,  not  discussed  in  the 
judgment,  which  may  arise  in  other  cases.  The  respondent  to  the  application 
was  not  a  party  to  the  action  in  which  the  original  order  was  made.  The 
case  is  reported  as  O'Neill  v.  O'Neill  but  the  application  was  made  by  the 
child's  mother,  and  the  respondents  were  the  uncle  and  aunt  of  the  child 
with  whom  he  was  living.  Apparently,  the  order  of  Houlden,  J.,  was  not 
registered  in  the  Supreme  Court  of  Nova  Scotia.  If  the  language  of  section 
11(2)  is  to  be  taken  literally,  one  must  ask  who  in  these  circumstances  has 
standing  to  make  an  application  to  vary  an  order,  where  the  party  to  whom 
custody  has  been  awarded  has  died,  or  has  become  incapable  of  exercising 
his  custodial  duties? 

In  Hegg  V.  Hegg^^  Anderson,  J.,  of  the  Supreme  Court  of  British 
Columbia,  although  dealing  with  an  application  to  vary  a  maintenance 
order  made  on  the  granting  of  a  divorce  decree  in  Saskatchewan  and  appar- 
ently registered  in  the  Supreme  Court  of  British  Columbia  stated: 


^^Ibid.,  (1971),  19  D.L.R.  (3d)  734,  4  N.S.R.  (2d)  643. 
8^Ibid.,  (1971),  19  D.L.R.  (3d)  736,  4  N.S.R.  (2d)  647. 
«i/Z)/J.,  (1971),  19  D.L.R.  (3d)  737,  4  N.S.R.  (2d)  649. 
82(1973),  36  D.L.R.  (3d)  291,  [1973]  3  W.W.R.  307  (B.C.S.C.). 
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I  have  reached  the  conclusion,  therefore,  that  at  common  law  our 
Court  had  the  inherent  power  to  vary  or  rescind  all  orders  dealing 
with  custody  and/or  maintenance,  "if  it  thought  fit  and  just  to  do  so 
having  regard  to  the  conduct  of  the  parties,  since  the  making  of  the 
orders  or  any  change  in  the  condition,  means  or  other  circumstances 
or  either  of  them".  I  am  of  the  opinion  that  this  inherent  power 
extends  to  "original"  judgments  made  in  other  Provinces  but  registered 
and  enforceable  here. 


and 


In  my  view,  Parliament  did  not  intend  to  alter  or  restrict  the 
power  of  the  Courts  of  the  several  Provinces  to  vary  or  rescind  cus- 
tody and  maintenance  orders,  as  they  did  prior  to  the  enactment  of 
the  Divorce  Act.  Parliament,  rightly  in  my  opinion,  gave  the  original 
Court  the  power  to  make  orders  as  to  custody  and  maintenance  and 
to  vary  and  rescind  the  same  ....  Parliament  did  not,  however,  and 
probably  could  not  prohibit  the  Courts  of  the  other  Provinces  from 
exercising  their  inherent  powers  relating  to  custody  and  maintenance.^^ 

He  went  on  to  say : 

It  was  never  intended  that  the  Divorce  Act  was  to  comprise  a 
complete  and  exclusive  code  to  cover  all  matters  of  custody  and 
maintenance.  In  my  view,  the  concept  was  a  simple  one.  The  Court 
having  original  jurisdiction  was  given  the  power  to  grant  a  decree  of 
divorce  and  to  make  orders  relating  to  custody  and  maintenance  and 
to  vary  or  rescind  the  said  orders  on  proper  grounds  being  shown.  The 
jurisdiction  of  the  superior  Courts  of  the  other  Provinces  was  left  free 
and  untrammelled  to  vary  or  rescind  the  original  order  in  accordance 
with  the  law  and  all  relevant  circumstances.  The  superior  Courts  of 
other  Provinces  could  not  of  course  assume  jurisdiction  over  children 
not  resident  within  the  Province  or  over  parties  not  resident  within 
the  Province. 

In  the  result  the  order  of  the  original  Court  would  be  effective 
and  enforceable  in  all  parts  of  Canada  subject  to  being  varied  or 
rescinded  for  proper  cause  by  the  superior  Court  of  a  Province  where 
the  children  or  the  parties  resided. ^^ 

The  learned  judge  concluded  that  it  would  be  absurd  to  compel  all  matters 
of  custody  and  maintenance  to  be  dealt  with  by  a  Newfoundland  court  if 
it  made  the  original  order  where  all  the  parties  including  the  children 
resided  in  British  Columbia.  The  conclusion  was  that  the  Supreme  Court 
of  British  Columbia  had  not  lost  its  power  to  vary  or  rescind  custody  or 
maintenance  orders  made  outside  the  Province: 

1.    where  children  are  resident  in  the  Province: 


83//„U,  (1973),  36  D.L.R.  (3d)  296,  [1973]  3  W.W.R.  313. 

^^Ibid.,  (1973),  36  D.L.R.  (3d)  297,  [1973]  3  W.W.R.  314  (emphasis  added).  This 
decision  has  been  followed  in  Blashill  v.  Blashill,  [1974]  2  W.W.R.  397  (B.C.S.C.) 
and  in  Maloney  v.  Leblanc  (1973),  12  R.F.L.  368  (Alta.  S.C).  On  the  other  hand 
IVfifflin  J.,  of  the  Supreme  Court  of  Newfoundland,  in  a  carefully  reasoned  judg- 
ment. Re  Hutchings  (1974),  6  Nfld.  and  P.E.I.R.  461  (Newf.  S.C),  disagreed  with 
the  reasoning  in  Hegg  v.  Hegg  and  declined  to  follow  it. 
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2.    where  the  parties  are  resident  in  the  Province. 

What  is  meant  by  "resident"  as  it  relates  to  the  parties  is  not  clear.  Ander- 
son, J.,  rejected  the  argument  that  the  provision  in  the  statute  conferring 
power  to  enforce  an  order  where  registered  in  another  province  includes 
power  to  vary  or  to  rescind  the  order. 

In  Re  DJ.C.  and  W.C.  (February  6,  1975,  as  yet  unreported)  the 
Court  of  Appeal  of  Ontario  considered  whether  the  Ontario  Supreme  Court 
has  power  to  make  an  interim  order  for  custody  of  a  child,  in  Ontario, 
whose  custody  had  been  dealt  with  in  a  decree  nisi  made  in  another 
province. 

In  1974  the  appellant  m.other  was  granted  a  decree  nisi  in  which  per- 
manent custody  of  the  two  children  of  the  marriage  was  awarded  to  the 
respondent  father;  with  rights  of  access  reserved  to  the  mother.  In  breach 
of  the  order,  the  mother  brought  the  children  to  live  with  her  in  Ontario 
and  sought  to  vary  the  decree  nisi  and,  to  be  awarded  interim  and  per- 
manent custody  of  the  children  and  an  order  for  their  maintenance.  The 
father  challenged  the  jurisdiction  of  the  Ontario  court  to  vary  the  Manitoba 
decree,  asserting  that  the  Manitoba  court  had  sole  jurisdiction  to  hear  the 
mother's  application  for  custody.  After  hearing  the  mother's  motions  for 
custody  and  the  father's  cross  motion  to  enforce  the  Manitoba  decree, 
Wright,  J.,  ordered  that  the  wife  be  granted  interim  custody  of  the  children 
until  the  Court  of  Queen's  Bench  of  Manitoba  had  considered  any  custody 
application  by  her  under  the  Divorce  Act,  or  until  any  appeals  from  his 
order  were  concluded.  In  addition,  he  ordered  that  the  custody  proceedings 
in  Ontario  be  stayed  pending  an  application  by  the  mother  in  Manitoba  to 
vary  the  decree  nisi,  and  that  her  motion  in  Ontario  to  vary  the  custody 
provisions  of  the  Manitoba  decree  be  dismissed  for  lack  of  jurisdiction  in 
the  Ontario  court  under  the  Divorce  Act. 

The  mother  appealed  the  dismissal  of  her  application  in  Ontario  to 
vary  the  Manitoba  decree.  In  considering  this  issue  the  Court  of  Appeal 
said: 

Basically,  we  agree  with  Mr.  Justice  Wright's  disposition  of  the 
three  applications,  although  we  are  inclined  to  doubt  that  he  was,  as 
he  said,  powerless  under  the  Divorce  Act  to  vary  the  effect  in  Ontario 
of  the  Manitoba  order  as  to  permanent  custody.  Much  argument  was 
heard  and  many  cases  cited  on  that  subject.  In  our  view,  however,  and 
despite  the  existence  of  the  Manitoba  order,  this  Court  clearly  has 
jurisdiction  to  grant  an  interim  or  temporary  order  of  protective  cus- 
tody with  respect  to  a  child  who  is  within  Ontario.  That  is  all  that 
Mr.  Justice  Wright  purported  to  do  and  that  is  the  jurisdiction  that 
he  exercised. 

However,  we  intend  to  vary  slightly  his  disposition  of  the  first 
and  second  applications  in  two  particulars.  Even  assuming,  for  the 
purpose  of  this  appeal,  that  this  Court  does  have  the  power  to  vary 
the  effect  of  the  Manitoba  order  of  custody  in  Ontario,  either  under 
the  Divorce  Act,  The  Infants  Act  or  in  the  exercise  of  the  prerogative 
powers  of  this  Court,  which  power  we  are  inclined  to  think  this  Court 
does  have,  we  are  all  of  the  opinion  that  resort  to  such  power  ought 
not  to  be  had  in  the  circumstances  of  this  case. 
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The  court  considered  that  the  issues  in  the  case  ought  to  be  resolved 
at  trial  and  that  for  many  reasons,  including  the  mother's  behaviour  in 
bringing  the  children  to  Ontario,  the  Court  of  Queen's  Bench  of  Manitoba 
was,  on  balance,  the  proper  forum  to  conduct  the  hearing. 

In  summary,  the  Ontario  Supreme  Court  will  assume  jurisdiction  to 
vary  the  provisions  of  a  decree  nisi  as  to  custody  made  in  another  province 
to  the  extent  of  making  an  interim  order  of  protective  custody.  It  would 
appear,  though  this  was  not  made  explicit  in  the  decision,  that  the  court 
assumes  this  jurisdiction  under  its  inherent  parens  patriae  power  over  chil- 
dren who  are  physically  present  in  Ontario.  Whether  the  Supreme  Court 
has  power  to  "vary  the  effect"  of  the  custody  provisions  of  an  extra- 
provincial  decree  nisi,  either  directly,  or  by  making  an  order  inconsistent 
with  it,  has  not  been  settled.  The  Court  of  Appeal  in  this  case  was  "inclined 
to  think"  that  the  Supreme  Court  of  Ontario  "does  have  the  power  to  vary 
the  effect  of  the  Manitoba  order  of  custody  in  Ontario,  either  imder  the 
Divorce  Act,  The  Infants  Act  or  in  the  exercise  of  the  prerogative  powers 
of  [the]  court". 

In  Gillespie  v.  Gillespie^^  Hughes,  C.J.N.B.,  writing  the  judgment  of 
the  Court  of  Appeal  of  New  Brunswick  disagreed  with  Wright,  J.,  in  Bray 
V.  Bray  and  held  that  the  Supreme  Court  of  New  Brunswick  had  jurisdic- 
tion on  granting  a  divorce  to  make  an  order  for  custody  of  a  child  of  the 
marriage  notwithstanding  that  the  child  was  in  Ontario  and  the  subject  of 
an  order  made  under  The  Infants  Act  in  Ontario.  The  judge  in  first  instance 
had  held  that  the  order  of  the  judge  made  in  Ontario  deprived  him  of  that 
power.  With  that  conclusion  the  Court  of  Appeal  disagreed.  The  judgment 
concluded  with  this  comprehensive  statement : 

In  my  view,  when  Parliament  enacted  the  corollary  provisions  respect- 
ing custody  of  children  of  a  marriage  contained  in  ss.  10(b),  ll(l)(c), 
11(2)  and  15,  it  carved  out  of  the  general  jurisdiction  in  custody 
matters  theretofore  administered  solely  by  Courts  deriving  their  powers 
through  provincial  legislation,  a  segment  of  that  jurisdiction  limited 
to  the  children  of  a  marriage  sought  to  be  dissolved  and  empowered 
the  Courts  exercising  divorce  jurisdiction  to  make  orders  applicable  to 
any  children  of  such  marriage.  Since,  in  the  circumstances  of  the 
present  case,  provincial  legislation  and  federal  legislation  cover  the 
same  subject-matter,  the  federal  legislation  must  prevail  and  supersede 
that  enacted  by  the  Province.  It  follows,  I  think,  that  any  custody 
order  made  by  a  divorce  Court  under  ss.  10  or  11  of  the  Divorce  Act, 
supersedes  any  previous  order  made  under  provincial  legislation  with 
respect  to  the  same  child. ^^ 

The  result  is  that  the  case  law  in  New  Brunswick  on  the  precise  point  of 
the  power  of  the  court  to  make  an  order  for  the  custody  of  a  child  in 
another  province  when  granting  a  decree  for  a  divorce  is  at  variance  with 
decisions  in  Ontario  and  British  Columbia. 


85(1973),  36  D.L.R.  (3d)  421,  6  N.B.R.  (2d)  227  (N.B.C.A.). 

86/6/fi?.,  (1973),  36  D.L.R.  (3d)  430,  6  N.B.R.  (2d)  238-39.  The  Attorney  General 

of  Canada  and  the  Attorney  General  of  New  Brunswick  intervened  in  this 

case  in  support  of  the  view  taken  by  the  court. 
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The  case  of  McKee  v.  McKee^'^  has  settled  the  law  that  a  superior 
court  of  a  province  has  inherent  jurisdiction  to  make  an  order  for  the 
custody  of  a  child  within  its  jurisdiction,  notwithstanding  that  an  order  for 
custody  has  been  made  in  a  foreign  court.  In  such  case  the  order  of  the 
foreign  court  has  no  binding  legal  effect  in  Ontario  and  the  domestic  court 
does  not  make  an  order  to  vary  the  foreign  order  but  an  original  order 
in  personam  concerning  the  chUd. 

In  contrast  where  an  order  for  custody  of  a  child  is  made  on  granting 
a  decree  nisi  of  divorce  in  another  province,  by  the  Divorce  Act  the  order 
"has  legal  effect  throughout  Canada";  and  if  it  is  registered  in  Ontario  it 
stands  as  an  order  of  the  Supreme  Court  of  Ontario  and  is  enforceable  as 
such.  If  a  judge  of  the  Supreme  Court  of  Ontario  has  power  to  make  an 
order  in  the  exercise  of  his  inherent  parens  patriae  jurisdiction,  or  jurisdic- 
tion exercised  under  The  Infants  Act,  at  variance  with  the  original  order, 
two  valid  inconsistent  orders  enforceable  as  orders  of  the  Supreme  Court 
of  Ontario  concerning  custody  of  the  child  may  exist.  This  impasse  seems 
to  have  been  created  by  a  lack  of  precision  in  drafting  the  Divorce  Act 
together  with  an  apparent  desire  on  the  part  of  judges  to  apply  the  Act  in  a 
practical  and  convenient  manner.  In  the  case  of  custody  of  children,  two 
valid  inconsistent  enforceable  orders  in  Ontario  cannot  stand.  Our  law  does 
not  recognize  the  wisdom  of  Solomon  as  a  solution. 

( b )    Variation  of  Orders  for  Maintenance  of  Children  made 
on  Granting  a  Decree  for  Divorce  in  another  Province 

In  the  cases  we  shall  discuss  concerning  the  power  of  a  superior  court 
to  vary  orders  for  maintenance  of  children  made  in  another  province,  it 
appears  to  be  assumed  that  the  court  has  an  inherent  power  to  make  orders 
for  the  maintenance  of  children.  As  we  shall  see  this  assumption  has  no 
legal  foundation. 

In  Emerson  v.  Emerson,^^  Wright,  J.,  entertained  a  motion  made 
under  The  Infants  Act  for  maintenance  of  an  infant  or  alternatively  for  an 
order  varying  an  order  for  the  maintenance  of  the  infant  made  in  the 
Supreme  Court  of  New  Brunswick  on  granting  a  decree  for  divorce.  At  all 
material  times  the  mother  and  child  resided  in  Ontario  and  the  father 
resided  in  New  Brunswick.  In  this  case  custody  was  not  in  issue.  The  issue 
was  whether  section  11  (2)  of  the  Divorce  Act,  to  which  we  have  referred 
earlier  and  section  14,  providing  that  the  order  made  under  the  Divorce  Act 
should  have  legal  effect  throughout  Canada,  and  section  15  providing  for 
registration  of  the  order  in  another  province  in  Canada,  has  the  effect  of 
inhibiting  "the  exercise  of  any  ordinary  jurisdiction  in  another  Province  for 
the  .  .  .  maintenance,  care  or  upbringing  of  any  such  child  in  another  Prov- 
ince". ^^  The  learned  judge  said  "I  may  have,  as  I  see  it,  no  jurisdiction 
under  that  Act  [the  Divorce  Act]  either  to  make  a  fresh  order  or  to  vary 
the  decrees  or  orders  already  made  under  that  Act".  He  stated  he  would 
have  no  difficulty  in  recognizing  the  force  of  the  relevant  sections  of  the 
Divorce  Act  on  an  application  by  a  husband  or  wife  to  vary  an  order  made 


^"^ Supra,  footnote  67. 

88[1972]  3  O.R.  5,  27  D.L.R.  (3d)  278  (H.CJ.). 

mbid.,  [1972]  3  O.R.  6,  27  D.L.R.  (3d)  279. 
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in  another  province  but  the  case  of  children  was  different.  He  went  on  to 
discuss  the  prerogative  power  of  the  court  as  parens  patriae  to  deal  with 
children  and  referred,  with  approval,  to  the  decision  in  O'Neill  v.  O'Neill 
which  we  have  discussed;  however,  he  doubted  the  power  of  Dubinsky,  J., 
as  a  judge  of  the  Supreme  Court  of  Nova  Scotia  to  vary  the  order  of  Houl- 
den,  J.,  a  judge  of  the  Supreme  Court  of  Ontario.^^ 

Wright,  J.,  discussed  custody  matters  at  some  length  and  referred  to 
the  judgment  of  the  Ontario  Court  of  Appeal  in  Richards  v.  Richards,  a 
case  concerned  with  maintenance  of  the  wife.  In  considering  an  argument 
of  counsel  that  the  rights  of  children  are  to  be  distinguished  from  those  of 
the  husband  and  wife  he  said: 

There  are  no  future  rights  between  husband  and  wife,  as  such,  which 
do  not  depend  on  the  law  of  marriage  or  divorce.  They  must,  there- 
fore, in  those  capacities,  continue  to  be  subject  to  the  federal  legisla- 
tion under  which  they  were  divorced.  The  future  rights  of  children 
of  divorced  parents  do  not  necessarily  depend  on  the  state  of  marriage 
or  the  condition  of  divorce  between  their  parents.  In  their  capacity  as 
citizens  and  children,  they  share  their  rights  equally  with  all  other 
Canadians  and  children.^^ 

The  learned  judge  decided  to  hear  the  application.  As  the  application  was 
launched  under  The  Infants  Act  we  can  only  presume  that  it  was  heard  as 
an  appUcation  under  that  Act.  The  power  of  a  court  to  exercise  jurisdiction 
as  parens  patriae  is  referred  to  despite  the  fact  that  the  motion  was  stated 
to  be  under  The  Infants  Act.  The  report  does  not  disclose  what  final  order 
was  made  affecting  the  rights  of  the  parties  and  to  this  extent  the  observa- 
tions of  the  learned  judge  may  be  obiter. 

The  case  of  Wood  v.  Wood^^  involved  the  power  of  the  court  to 
award  maintenance  to  a  mother  of  a  child  over  1 6  years  of  age.  Wright,  J., 
in  an  oral  judgment  started  from  the  proposition  that  at  "common  law 
there  is  no  legal  obHgation  on  parents  to  maintain  their  children  except 
those  [sic]  which  rely  on  criminal  sanctions  for  neglect"  but  went  on  to  say 
that: 

the  jurisdiction  to  award  maintenance  in  favour  of  children,  and 
against  a  parent,  is  two-fold.  There  is,  first,  the  statutory  jurisdiction 
under  s.  1(3)  of  The  Infants  Act,  R.S.O.  1960,  c.  187,  and  there  is, 
secondly,  the  jurisdiction  that  derives  from  the  basis  which  I  discussed 
in  Robson  v.  Robson,  [1969]  2  O.R.  857,  7  D.L.R.  (3d)  289,  flowing 
from  the  responsibility  of  the  Court  representing  the  Crown  as  parens 
patriae  of  children  brought  before  the  Court.^^ 

The  Robson  case  was  neither  a  divorce  case  nor  a  maintenance  case. 
It  concerned  only  the  respective  rights  of  the  parents  to  custody  of  a  child 
and  the  powers  of  the  court  to  award  interim  custody  of  a  child  to  a  grand- 


90In  that  case  it  must  be  remembered  that  the  effect  of  the  order  of  Houlden,  J., 
was  spent  as  the  father,  to  whom  the  custody  of  the  child  had  been  awarded, 
had  died. 

^^Supra.  footnote  88,  [1972]  3  O.R.  10,  27  D.L.R.  (3d)  283. 

92[1971]  1  O.R.  731,  16  D.L.R.  (3d)  497  (H.C.J.). 

93/Z,/^.,  [1971]  1  O.R.  733,  16  D.L.R.  (3d)  499. 
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mother  with  a  limited  right  of  access.  Wright,  J.,  purported  to  exercise  the 
inherent  parens  patriae  power  of  the  court.  In  deahng  with  the  power  of 
the  court  the  judge  said: 

I  am  of  opinion,  which  I  have  often  expressed,  that  the  Court 
has,  by  its  inherent  powers,  a  full  and  reasonable  authority  to  make 
orders  for  the  welfare  of  children  brought  before  it,  and  that  these 
powers  include  custody,  maintenance  and  education  and  also  include, 
in  my  view,  any  reasonable  provision  which  the  Court  feels  it  should 
make  for  the  welfare  of  the  child.^* 

In  reply  to  the  argument  that  nowhere  was  the  court  given  specific  juris- 
diction with  regard  to  interim  maintenance  he  said: 

I  can  readily  see  that,  where  a  court  is  dealing  with  legal  rights  which 
have  been  brought  before  the  court  and  require  determination,  it  is 
necessary  that  there  should  be  some  specific  statutory  authority  for 
the  court  to  make  an  interim  order  before  the  determination  of  the 
rights  involved.  I  do  not  see,  however,  that  that  consideration  applies 
to  the  paternal  power,  discretions  and  responsibilities  that  the  court  has 
with  regard  to  children  whose  welfare  is  in  the  care  of  the  court.  There 
is  no  legal  right  necessarily  to  be  determined,  but  there  is  the  issue  of 
what  will  happen  to  a  child  who,  in  many  cases,  is  unable  to  care  for 
itself.  I,  therefore,  hold  that  under  s.  1(3)  of  The  Infants  Act  and 
under  the  inherent  power  of  the  Court,  there  is  power  to  make  interim 
orders  for  maintenance  of  children.^-'^ 

No  authority  is  quoted  in  support  of  a  common  law  power  to  award  main- 
tenance for  an  infant  and  as  we  shall  see  there  is  authority  to  the  contrary. 

The  judgment  of  Lindley,  L.J.,  in  Thomasset  v.  Thomasset^^  delin- 
eates both  the  common  law  and  chancery  jurisdiction  of  the  court  with 
respect  to  both  custody  and  maintenance  of  children.  The  common  law 
concerning  custody  was  that  a  father  had  the  right  to  custody  of  the  chil- 
dren and  could  exercise  that  right  by  an  apphcation  for  habeas  corpus  if 
the  child  was  under  the  physical  control  of  another  person.  The  basis  of 
the  application  was  that  the  child  was  under  restraint.  If  the  child  was  of 
the  age  of  discretion  the  court  would  not  make  an  order  that  it  be  returned 
to  the  father  if  he  did  not  wish  to  do  so  although  the  rights  of  the  father 
subsisted  until  the  child  was  21.  The  age  of  discretion  was  fixed  by  the  court 
at  14  for  boys  and  16  for  girls.^^ 

The  jurisdiction  of  the  Court  of  Chancery  over  infants  was  said  to 
be  two-fold.  As  far  as  it  depended  on  the  law  relating  to  habeas  corpus  it 
was  the  same  as  the  Courts  of  Common  Law.  But,  quite  independently  the 
Court  of  Chancery  exercised  the  power  of  the  crown  parens  patriae  over 
infants,  and  in  the  exercise  of  this  jurisdiction  the  power  of  the  court  has 
always  been  much  more  extensive  than  that  possessed  by  the  Courts  of 
Common  Law  under  a  writ  of  habeas  corpus.  The  learned  Lord  Justice 
went  on  to  say  that  the  court  has  exercised  this  power  in  aid  of  fathers  as 


94/6/W.,  [1971]  1  O.R.  733-34,  16  D.LR.  (3d)  499-500. 
^'^Ibid.,  [1971]  1  O.R.  734,  16  D.LR.  (3d)  500. 
96[1894]  P.  295. 
^Vbid.,  298. 
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the  guardians  of  children  who  have  reached  the  age  of  discretion.  He  gives 
examples,  such  as  control  over  education. 

However,  he  made  this  very  clear  statement  concerning  the  common 
law  power  of  the  court  to  make  orders  for  maintenance  of  children: 

As  regards  maintenance,  the  parents'  obligations  were  measured  both 
at  law  and  in  equity  by  the  Poor  Laws.  I  know  of  no  case  in  which  a 
father  has  been  ordered  by  a  Court  of  Equity  to  maintain  his  child. 
Courts  of  Equity  ordered  children  to  be  maintained  out  of  their  own 
property,  but  the  jurisdiction  as  to  maintenance  and  education  was 
limited  to  such  property.^  ^ 

In  re  Agar  Ellis^^  the  powers  of  the  Court  of  Chancery  are  discussed 
fully  but  nowhere  is  it  suggested  that  the  Court  in  the  exercise  of  its  parens 
patriae  power  concerning  the  welfare  of  children  has  power  to  make 
orders  imposing  on  any  persons,  be  they  parents  or  others,  obligations  for 
the  maintenance  of  children. ^^^ 

However,  the  law  did  recognize  that  a  mother  with  custody  of  a  child 
could  pledge  the  credit  of  the  father  of  the  child  for  necessaries.  In  Bazeley 
V.  Forder,^^^  an  action  was  brought  by  a  tradesman  to  recover  against  the 
father  of  a  child  for  necessaries  supplied  to  the  mother  in  whose  custody 
he  was.  With  Cockburn,  C.J.,  dissenting,  it  was  held  that  a  wife  having 
custody  of  the  child  under  the  Custody  of  Infants  Act'^^^  had  implied 
authority  to  pledge  the  credit  of  the  father  for  necessaries  but  it  was  made 
clear  that  there  was  no  common  law  liability  on  the  parent  to  support  the 
child. 

We  referred  earlier  to  the  case  of  Hegg  v.  Hegg  when  discussing 
variation  of  orders  for  the  custody  of  children  made  on  granting  a  divorce, 
where  Anderson,  J.,  said: 

Parliament  did  not,  however,  and  probably  could  not  prohibit  the 
Courts  of  the  other  Provinces  from  exercising  their  inherent  powers 
relating  to  custody  and  maintenance  . . .  .^^^ 

and  reached  the  conclusion  "that  at  common  law"  a  provincial  superior 
court  "had  the  inherent  power  to  vary  or  rescind  all  orders  dealing  with 
custody  and/or  maintenance,  'if  it  thought  fit  and  just  to  do  so  having 
regard  to  the  conduct  of  the  parties,  since  the  making  of  the  orders  or  any 
change  in  the  condition,  means  or  other  circumstances  or  either  of  them'. 
. . .  [T]his  inherent  power  extends  to  'original'  judgments  made  in  other 
Provinces  but  registered  and  enforceable"  in  the  province.  After  referring 
to  Bray  v.  Bray,  Emerson  v.  Emerson  and  O'Neill  v.  O'Neill  the  learned 
judge  said: 

These  cases  are  authority  for  the  proposition 


98/^/^.,  299-300. 

99(1883),  24  Ch.  D.  317  (C.A.). 

loojn  James'  Child  Law  (1962),  p.  95,  the  author  makes  the  concise  statement  that 

"there  was  no  legal  liability  at  common  law  on  the  parent  to  support  a  child". 

See  also  Wellesley  v.  The  Duke  of  Beaufort  (1827),  2  Russ.  1,  38  E.R.  236. 
101(1868),  L.R.  3  Q.B.  559. 
1022  &  3  Vict.,  c.  54. 
i035wprfl,  footnote  82,  (1973),  36  D.L.R.  (3d)  296,  [1973]  3  W.W.R.  313. 
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that  although  the  right  of  a  spouse  to  maintenance  depends  on 
the  law  of  marriage  and  divorce,  a  field  properly  occupied  by 
federal  legislation,  maintenance  of  a  child  does  not  depend  upon 
marriage  or  divorce.  Rather  the  child  is  entitled  to  the  parental 
protection  of  the  provincial  superior  courts  exercising  the  pre- 
rogative of  the  Crown  in  right  of  the  Province  as  parens  patriae. 

It  would  go  further  and  hold  that  where  the  children  reside  within  a 
Province  that  the  superior  Court  of  that  Province  can  deal  with  an 
order  made  in  another  jurisdiction  in  accord  with  the  laws  of  the 
Province  relating  to  its  own  judgments.  The  same  principle  would 
apply  where  there  were  no  children  but  both  parties  had  changed 
their  residence  to  a  Province  other  than  a  Province  where  the  original 
order  was  made.^^* 

He  concluded  that  the  Divorce  Act  was  not  intended 

...  to  comprise  a  complete  and  exclusive  code  to  cover  all  matters 
of  custody  and  maintenance.  .  .  .  The  concept  was  a  simple  one.  The 
Court  having  original  jurisdiction  was  given  the  power  to  grant  a 
decree  of  divorce  and  to  make  orders  relating  to  custody  and  mainte- 
nance and  to  vary  or  rescind  the  said  orders  on  proper  grounds  being 
shown.  The  jurisdiction  of  the  superior  Courts  of  the  other  Provinces 
was  left  free  and  untrammelled  to  vary  or  rescind  the  original  order  in 
accordance  with  the  law  and  all  relevant  circumstances.  The  superior 
Courts  of  other  Provinces  could  not  of  course  assume  jurisdiction  over 
children  not  resident  within  the  Province  or  over  parties  not  resident 
within  the  Province. 

The  result  is  that  in  the  opinion  of  the  learned  judge,  a  court  in  a  divorce 
case  can  make  an  order  for  maintenance  of  children  effective  and  enforce- 
able in  all  parts  of  Canada,  subject  to  being  varied  or  rescinded  for  proper 
cause  by  a  superior  court  of  a  province  where  the  children  or  the  parties 
resided.  No  authority  has  been  cited  for  this  proposition.  On  the  other 
hand,  the  Divorce  Act  has  expressly  conferred  the  power  to  rescind  or 
vary  an  order  made  as  corollary  relief  and  the  Ontario  Court  of  Appeal 
has  expressly  said  in  the  Richards  case  that: 

In  so  far  as  any  provincial  legislation  in  that  field  dealt  with  the  same 
subject-matter  as  the  federal  legislation,  it  ceased  to  be  effective. 

Although  this  statement  deals  with  provincial  legislation  it  would  appear 
to  apply  equally  to  any  common  law  powers  (if  any  there  were)  so  far  as 
they  related  to  the  subject  matter — orders  for  maintenance  of  children. 

In  addition,  if  the  Court  of  Chancery  had  no  power  to  make  an  order 
for  maintenance  of  children  as  Lindley,  L.J.,  said  in  Thomasset  v.  Thomas- 
set  it  must  necessarily  follow  that  the  Supreme  Court  of  Ontario  has  no 
inherent  power  to  vary  an  order  made  under  a  statute  in  another  province. 

(c)    Variation  of  Orders  for  Maintenance  of  a  Spouse  made  on 
Granting  a  Decree  for  Divorce  in  another  Province 

When  a  divorce  is  granted  any  previous  obligation  to  maintain  a 


^^nbid.,  (1973),  36  D.L.R.  (3d)  297,  [1973]  3  W.W.R.  313-14. 
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spouse  arising  out  of  the  relationship  of  husband  and  wife  ends  and  power 
to  make  an  order  for  subsequent  maintenance  must  arise  under  a  vaHd 
statutory  provision.  Since  no  such  power  was  conferred  by  Parhament  in 
the  Divorce  Act  (Ontario),  1930  the  Legislature  of  the  Province  of  Ontario 
passed  The  Matrimonial  Causes  Act^^^  in  1 93 1  which  was  entitled  "An  Act  to 
confer  upon  the  Supreme  Court  certain  Powers  in  Actions  for  Divorce". 
Under  this  Act  the  court  was  given  power  to  make  an  order  for  mainte- 
nance of  the  wife  and  children  of  the  marriage  upon  a  divorce  being  granted. 
No  power  was  given  under  the  Act  to  make  an  order  for  maintenance  of 
the  divorced  husband.  Any  order  made  for  maintenance  of  a  wife  ter- 
minated upon  her  death  or  remarriage. 

In  1967  the  Divorce  Act  conferred  power  on  the  court  to  make  main- 
tenance orders  for  both  spouses  and  thus  the  relevant  provisions  of  The 
Matrimonial  Causes  Act  ceased  to  be  effective  thereafter. ^^^ 

This  power  is  conferred  on  the  Supreme  Court  of  the  province  in 
which  either  the  petitioner  or  the  respondent  has  been  ordinarily  resident 
for  a  period  of  a  year  prior  to  the  presentation  of  the  petition  and  has 
actually  resided  for  at  least  10  months. ^^"^  We  repeat  in  this  context  what 
we  said  earlier.  The  Act  clearly  states  that  an  order  for  corollary  rehef 
made  on  granting  a  decree  nisi  may  be  "varied  from  time  to  time  or 
rescinded  by  the  court  that  made  the  order . . .".  An  order  for  corollary 
relief  has  legal  effect  throughout  Canada^ ^^  and  the  order  may  be  registered 
in  any  other  Superior  Court  in  Canada  and  enforced  as  an  order  of  the 
court  where  it  is  registered.^^^ 

As  we  have  seen  in  Emerson  v.  Emerson,^^^  in  dealing  with  an  appU- 
cation  to  vary  an  order  for  maintenance  of  a  child  made  outside  the 
province,  Wright,  J.,  distinguished  between  the  power  to  amend  an  order 
for  maintenance  of  a  spouse  and  one  for  maintenance  of  the  children  of  the 
marriage  made  in  another  province.  In  concluding  that  the  future  rights  of 
the  spouse  depend  on  federal  law,  he  said  "Nor  am  I  concerned  with 
corollary  relief  granted  under  s.  10  of  the  Divorce  Act  for  the  maintenance 
of  a  wife  or  husband.  If  it  were  in  issue  before  me,  I  would  have  no  diffi- 
culty in  recognizing  the  force  of  sections  of  the  Divorce  Act  which  I  have 
quoted  and  in  refusing  jurisdiction".  Although  this  statement  is  obiter  it  no 
doubt  reflects  the  learned  judge's  considered  view  of  the  law. 

In  Hegg  V.  Hegg,^'^^  from  which  we  have  quoted  earlier,  Anderson,  J., 
of  the  British  Columbia  Supreme  Court  describes  in  very  broad  terms  what 
he  saw  as  the  inherent  common  law  power  vested  in  the  Supreme  Court 
to  vary  orders  for  custody  and  maintenance.  He  said  "the  same  principle 
would  apply  where  there  were  no  children  but  both  parties  had  changed 
their  residence  to  a  Province  other  than  a  Province  where  the  original  order 
was  made". ^^2  \Ye  repeat  here  his  conclusions: 


105S.O.  1931,  c.  25. 

^^^Richards  v.  Richards,   [1972]  2  O.R.  596,  26  D.L.R.  (3d)  264  (C.A.). 

107R.S.C.  1970,  c.  D-8,  s.  5. 

^^^Ibid.,  s.  14. 

^09ibid.,  s.  15. 

iif>[1972]  3  O.R.  5,  27  D.L.R.  (3d)  278  (H.C.L). 

111(1973),  36  D.L.R.  (3d)  291,  [1973]  3  W.W.R.  307  (B.C.S.C). 
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.  .  .  the  Divorce  Act  gives  exclusive  jurisdiction  to  the  "original"  Court 
in  certain  matters  ....  The  Divorce  Act  did  not  give  exclusive  juris- 
diction to  vary  or  rescind  to  the  "original"  Court.^^^ 


and 


. . .  the  jurisdiction  of  the  superior  Courts  can  only  be  taken  away  by 
express  words,  it  follows  that  the  right  to  vary  or  rescind  orders  relat- 
ing to  custody  or  maintenance  has  not  been  taken  away.^^* 

While  everything  said  in  this  judgment  that  refers  to  the  variation  of 
orders  for  maintenance  of  a  spouse  is  obiter  there  is  a  deliberately  expressed 
opinion  that  is  in  direct  conflict  with  the  opinion  of  Wright,  J. 

8.    The  Power  of  the  Court  to  Grant  Relief  under  Provincial  Law  when 
no  Order  for  Corollary  Relief  has  been  made  under  the  Divorce  Act 

Quite  apart  from  the  exercise  of  a  power  to  vary  an  order  for  corollary 
relief  made  under  the  Divorce  Act  some  courts  have  held  that  there  is 
power  under  existing  provincial  statutes  and  under  a  parens  patriae  power 
to  make  maintenance  orders  where  the  power  conferred  under  the  Divorce 
Act  has  not  been  exercised. 

In  the  recent  case  of  Robinson  v.  Robinson,^^^  O'Driscoll,  J.,  of  the 
Ontario  Supreme  Court  made  an  order  for  maintenance  of  an  infant  on 
an  application  made  under  The  Infants  Act.  The  child's  parents  had  been 
granted  a  divorce  in  British  Columbia  which  contained  an  order  for  custody 
of  the  infant  but  made  no  provision  for  its  maintenance.  Counsel  for  the 
respondent  argued,  relying  on  Richards  v.  Richards,  that  the  court  had  no 
power  to  entertain  an  application  for  maintenance  under  The  Infants  Act 
in  view  of  the  order  made  in  British  Columbia.  The  learned  judge  refused 
to  apply  that  case  because  the  application  before  him  dealt  "only  with 
custody,  access  and  maintenance  with  regard  to  an  infant"  and  quoted  from 
the  judgment  of  Middleton,  J.,  in  Re  Maher: 

The  power  of  the  Court  of  Chancery,  now  vested  in  the  Supreme 
Court,  to  deal  with  the  custody  of  children,  can  be  taken  from  that 
Court  only  by  an  enactment  couched  in  the  clearest  and  most  positive 
terms.^^^ 

We  must  not  overlook  that  that  judgment  referred  only  to  custody  of 
children. 

The  judgment  of  Wright,  J.,  in  Emerson  v.  Emerson  was  referred  to 
and  quoted  from  concerning  the  power  of  the  court  to  act  parens  patriae 
with  respect  to  infants.  An  order  was  made  directing  the  husband  to  pay 
maintenance  of  $150  per  month  but  the  judgment  does  not  disclose  whether 
the  power  purported  to  be  exercised,  was  exercised  under  The  Infants  Act 
or  a  parens  patriae  power.  From  the  reference  made  to  the  judgment  of 
Wright,  J.,  who  apparently  assumed  that  the  power  of  a  Supreme  Court 
judge  concerning  custody  of  children  exercised  as  parens  patriae  included 


113/^/^.,  (1973),  36  D.L.R.  (3d)  300,  [1973]  3  W.W.R.  317. 

^^'^Ibid.  (Emphasis  added.) 

1157?^  Robinson;  Robinson  v.  Robinson  (1974),  14  R.F.L.  120  (Ont.  H.C.J.). 

116(1913),  28  O.L.R.  419,  425,  12  D.L.R.  492,  497  (H.CJ.). 
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a  power  to  impose  an  obligation  to  pay  maintenance,  it  may  be  inferred 
that  maintenance  was  ordered  under  an  assumed  parens  patriae  power. 
Alternatively  it  may  be  that  O'Driscoll,  J.,  purported  to  act  under  The 
Infants  Act.  If  he  did,  the  judgment  would  appear  to  be  in  direct  conflict 
with  the  broad  statement  made  in  Richards  v.  Richards. 

Some  reservation  was  expressed  about  making  an  order  that  could  not 
be  enforced  but  the  learned  judge  felt  that  with  the  provisions  of  The 
Reciprocal  Enforcement  of  Judgments  Act^^'^  British  Columbia  was  brought 
within  the  Act  as  a  reciprocating  Province. 

Since  the  jurisdiction  of  the  Supreme  Court  of  British  Columbia  to 
award  maintenance  of  the  child  in  question  on  granting  a  decree  nisi 
apparently  was  not  exercised,  it  would  appear  that  there  was  no  order 
outstanding  in  British  Columbia  with  which  the  order  made  in  Ontario  and 
registered  under  The  Reciprocal  Enforcement  of  Judgments  Act  in  British 
Columbia  would  conflict.  However,  if  an  order  for  maintenance  of  the  child 
had  been  made  in  British  Columbia  upon  the  granting  of  the  divorce  and 
the  judgment  of  O'Driscoll,  J.,  was  registered  in  British  Columbia,  there 
would  have  been  two  enforceable  but  conflicting  orders  concerning  the 
maintenance  of  the  child. 

In  Vadehoncoeur  v.  Landry^^^  the  Court  of  Appeal  for  Quebec  was 
called  upon  to  consider  a  case  where  a  wife  made  an  application  for  main- 
tenance after  the  Superior  Court  had  granted  a  decree  absolute,  without 
making  any  order  for  maintenance. 

The  trial  judge  made  an  order  for  maintenance  relying  on  Whyte  v. 
Whyte,^^^  where  Monnin,  J.A.,  of  the  Manitoba  Court  of  Appeal  said: 

Although  s-s.  (2)  [of  section  11  of  the  Divorce  Act]  provides  for  the 
subsequent  variation  of  orders  made  under  s-s.  (1),  one  may  conclude 
that  if  upon  the  granting  of  the  decree  nisi  of  divorce  no  award  is  made 
at  the  first  opportunity  for  maintenance  to  the  former  wife  she  may  be 
forever  barred.  We  do  not  subscribe  to  that  theory  and  think  that 
s-s.  (2)  permits  a  variation  even  to  the  extent  of  granting  maintenance 
to  the  wife  when  it  was  not  granted  at  the  original  hearing. ^^^ 

Two  judges  of  the  Court  of  Appeal  in  Vadehoncoeur  v.  Landry  ex- 
pressed agreement  with  this  view  but  all  three  judges  agreed  that  they  did 
not  have  to  deal  with  the  argument  based  on  the  Divorce  Act  because  they 
were  of  the  opinion  that  the  claim  was  well  founded  on  the  provisions  of 
the  Quebec  Civil  Code: 

In  the  case  of  separation  from  bed  and  board  or  of  divorce,  the  court 
may  order  one  consort  to  pay  such  sums  as  are  deemed  reasonable 
for  the  maintenance  of  the  other  consort  and  of  the  children.  Such 
sums  are  paid  to  the  other  consort  or  to  an  administrator  in  one  or 
more  instalments  accordingly  as  the  court  decides  and  on  such  other 
conditions  as  it  deems  appropriate. 


117R.S.O.  1970,  c.  402;  R.R.O.  1970,  reg.  770. 
ii8[1973]  C.A.  351. 

119(1970),  7  D.L.R.  (3d)  7,  69  W.W.R.  536  (Man.  C.A.). 
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The  court,  on  such  conditions  as  it  deems  appropriate,  may  also 
decide  as  to  the  custody,  maintenance  and  education  of  the  children. 

For  such  purposes,  the  court  takes  into  account  the  conduct  of 
the  parties  and  the  condition,  means  and  other  circumstances  of  each 
of  them.^2^ 

The  argument  that  the  relevant  provisions  of  the  Civil  Code  were  not 
constitutional  was  dismissed  on  the  procedural  ground  that  the  notice 
required  before  the  constitutionality  of  the  statute  could  be  put  in  question 
before  the  court,  had  not  been  served. ^^^ 

In  this  case  counsel  for  the  respondent  relied  on  Dame  Tremblay  v. 
Tremblay,^^^  where  the  trial  judge  held  contrary  to  Whyte  v.  Whyte  that 
when  a  decree  absolute  had  been  granted  under  the  Divorce  Act  without  an 
order  for  maintenance  the  court  could  not  subsequently  make  such  an 
order.  The  power  to  vary  an  order  that  had  been  made,  was  distinguished 
from  a  power  to  make  an  order  where  none  had  existed  before. 

The  judgment  in  the  Vadeboncoeur  case  has  been  appealed  to  the 
Supreme  Court  of  Canada.  In  this  appeal  answers  should  be  provided  for 
two  important  questions: 

1.  Can  a  court  make  an  order  for  maintenance  of  a  spouse  only  at 
the  time  of  granting  a  decree  nisi  as  the  phrase  "upon  granting  a 
decree  nisi"  in  section  11(1)  of  the  Divorce  Act  indicates; 

2.  Can  provincial  legislation  confer  on  a  court  jurisdiction  to  grant 
maintenance  to  a  spouse  whose  marriage  has  been  dissolved 
under  the  Divorce  Actl 

Two  other  questions  arise  which  are  not  involved  in  this  case  but 
which  are  equally  important.  Where  no  order  has  been  made  on  granting 
a  decree  nisi,  concerning  the  custody  and  maintenance  of  the  children  of 
the  marriage: 

1.  Can  the  court  that  granted  the  decree  nisi  subsequently  make 
such  an  order  under  the  provisions  of  the  Divorce  Act; 

2.  Can  a  court  exercising  jurisdiction  under  a  provincial  statute  or 
at  common  law,  make  such  an  order? 

In  Zacks  v.  Zacks  the  court  found  that  the  wife  was  entitled  to  a 
divorce  and  to  maintenance  and  referred  the  issue  of  quantum  to  the 
registrar.  The  British  Columbia  Court  of  Appeal  held  that  the  word  "upon" 
must  refer  to  a  contemporaneous  event,  hence  when  the  formal  order  for 
decree  nisi  was  issued  the  court  had  no  further  jurisdiction  under  section 
11(1)  (a)  and  a  final  judgment  for  maintenance  could  not  be  given  after 
the  registrar's  report.  Martland,  J.,  writing  the  judgment  of  the  Supreme 
Court  of  Canada  said: 

I  do  not  accept  the  proposition  that  the  use  of  the  word  "Upon"  in 
s.   11(1)  compels  the  trial  judge,  in  a  case  in  which  he  is  of  the 


^^Wode  Civil  art.  212. 

122 At  the  time  of  writing,  this  case  is  under  appeal  to  the  Supreme  Court  of 

Canada. 
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opinion  that  a  claim  for  maintenance  is  justified,  to  fix  the  actual 
amount  at  the  moment  he  grants  the  decree  nisi. 

He  went  on  to  say: 

It  is  my  opinion  that  when  it  was  provided  that  the  Court  could  deal 
with  those  matters  "Upon  granting  a  decree  nisi  of  divorce"  it  was 
meant  that  it  was  only  when  a  divorce  was  granted  that  the  Court 
acquired  the  necessary  jurisdiction  to  deal  with  those  subjects.  The 
words  did  not  mean  that  those  subjects  could  only  be  dealt  with  at 
exactly  the  same  time  that  the  decree  nisi  for  divorce  was  granted. 

In  Lapointe  v.  Klint,^^"^  no  order  for  maintenance  was  made  on 
granting  the  decree  nisi.  The  decree  nisi  contained  the  phrase  "autres  droits 
reserves"  and  the  decree  absolute  provided  that  "/a  cour  reserve  tous  autres 
recours".  Less  than  six  weeks  after  the  date  of  the  decree  absolute  the  wife 
applied  for  maintenance.  Her  application  was  sustained  at  trial  and  con- 
firmed in  the  Court  of  Appeal.  On  appeal  to  the  Supreme  Court,  Martland, 
J.,  said: 

I  find  nothing  in  the  Act  which  precludes  the  Court  from  deciding  to 
defer  its  consideration  of  the  matter  of  maintenance,  as  it  did  in  this 
case.  .  .  .  The  Court  having  derived  jurisdiction  to  deal  with  that  mat- 
ter when  the  decree  nisi  is  granted,  in  the  absence  of  some  express 
provision  in  the  Act  to  the  contrary,  is  not  deprived  of  the  power  to 
deal  with  the  issue  which  has  come  before  it  because  the  decree  is 
made  absolute,  if  that  issue  is  still  undetermined. 

In  view  of  the  fact  that  all  other  rights  were  specifically  reserved  in 
this  case,  it  cannot  be  assumed  that  the  court  intended  to  hoM  that,  in  all 
cases  where  a  decree  nisi  is  silent  as  to  maintenance  of  a  spouse,  the  court 
has  jurisdiction  to  make  such  an  order  at  any  future  time. 

9.    The  Reciprocal  Enforcement  of  Maintenance  Orders 

The  Reciprocal  Enforcement  of  Maintenance  Orders  Act^^^  provides 
for  the  enforcement  in  Ontario  of  orders  for  alimony  or  maintenance  made 
outside  Ontario  in  a  reciprocating  state,  and  a  means  of  procuring  enforce- 
ment in  the  other  state  of  orders  made  in  Ontario.  Provision  is  made  for 
two  types  of  orders  —  provisional  orders  and  final  orders. 

A  final  order  is  one  made  by  a  court  with  jurisdiction  over  the  defend- 
ant at  the  time  the  order  is  made.  For  example,  where  a  wife  applies  in 
Ontario  for  a  maintenance  order  against  her  husband  who  resides  in 
Ontario,  the  court  may  make  a  final  order.  In  such  a  case  if  the  husband 
moves  to  Manitoba,  a  reciprocating  state,  the  order  may  be  registered  in 
Manitoba  and  enforced  as  if  the  order  had  been  made  there. ^^e  Likewise 
a  final  order  made  in  Manitoba  and  registered  in  Ontario  may  be  enforced 
as  an  order  made  in  Ontario. ^^7 


^24(1974),  47  D.L.R.  (3d)  474,  2  N.R.  545  (S.C.C.). 
125R.S.O.  1970,  c.  403. 
126/^/j.,  s.  3. 
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A  provisional  order  may  be  made  where  the  defendant  is  not  subject 
to  the  jurisdiction  of  the  court  making  the  order.  For  example,  where  a 
wife  resident  in  Ontario  makes  an  application  for  maintenance  against  her 
husband  who  resides  in  Manitoba,  the  court  in  Ontario  may  in  the  absence 
of  the  husband  and  without  service  on  him  make  a  provisional  order  for 
the  wife's  maintenance.  A  copy  of  the  order  may  then  be  forwarded  to 
Manitoba  for  confirmation,  together  with  any  despositions  taken  and  a 
transcript  of  the  evidence  supporting  the  order.  ^^^  After  giving  the  husband 
a  right  to  be  heard,  a  court  in  Manitoba  may  confirm  the  order,  vary  it, 
or  rescind  it  and  remit  the  matter  to  the  Ontario  court  to  take  further 
evidence.  After  hearing  further  evidence  the  court  in  Ontario  may  rescind 
the  order  or  remit  the  order  as  varied  for  confirmation  in  Manitoba.  An 
order  made  or  varied  in  Ontario  has  no  effect  until  it  has  been  confirmed 
in  Manitoba.^  29  xhis  procedure  has  become  known  as  "the  shuttlecock 
procedure".  A  similar  procedure  is  provided  for  the  confirmation  in  Ontario 
of  orders  made  outside  Ontario  in  reciprocating  states.  An  order  made  by 
a  reciprocating  state  and  confirmed  in  Ontario  has  the  same  effect  as  an 
order  made  in  Ontario. ^"^^ 

When  a  provision  for  maintenance  is  included  in  an  order  or  judgment 
made  or  given  outside  Ontario  which  determines  an  issue  other  than  main- 
tenance, the  court  in  Ontario  may  deem  the  provision  for  maintenance  to 
be  severed  from  the  other  issue  and  treat  the  order  for  maintenance  as  a 
provisional  order. ^^^  In  such  a  case  the  court  may  also  vary  the  order  not- 
withstanding that  it  purported  to  be  a  final  order  and  the  "shuttlecock 
procedure"  would  apply.  If  the  provisions  to  which  we  have  just  referred 
were  intended  to  apply  to  orders  for  maintenance  made  on  granting  a 
decree  nisi  for  divorce,  they  would  be  ultra  vires  as  they  conflict  with  sec- 
tions 11(2),  14  and  15  of  the  Divorce  Act  which  provide  for  variation  of 
such  orders  and  their  registration  and  enforcement  throughout  Canada. 

There  is  no  express  provision  in  the  Act  for  the  variation  of  final 
orders  that  are  made  in  a  reciprocating  state  and  registered  for  enforcement 
in  Ontario.  If  an  order  for  maintenance  is  made  against  a  husband  in 
British  Columbia  and  he  subsequently  moves  to  Ontario  where  the  order 
is  registered  for  enforcement,  he  must  apply  in  British  Columbia  to  have 
the  final  order  varied.  A  dependent  spouse  who  leaves  a  province  in  which 
a  final  order  has  been  obtained  is  subjected  to  the  same  unnecessary  hard- 
ship. If  the  order  had  been  made  provisionally  in  British  Columbia  and 
confirmed  in  Ontario,  it  could  have  been  varied  on  application  within 
Ontario. ^^-  Some  have  argued  that  under  section  6  a  judge  may  deem  a 
final  maintenance  order,  which  was  part  of  an  order  dealing  with  custody 
and  access,  to  be  a  provisional  order,  and  therefore  subject  to  variation. 
This  interpretation  is  open  to  some  doubt. ^^^ 


^^^Ibid.,  s.  3. 

^^^Ibid.,  s.  4(6). 

^^Hbid.,  s.  5(7). 

^^^Ibid.,  s.  6. 

i32ibid.,  s.  5(5). 

I33it  would  appear  that  The  Reciprocal  Enforcement  of  Maintenance  Orders 
Amendment  Act,  S.O.  1967,  c.  86  which  added  the  present  section  6  to  The 
Reciprocal  Enforcement  of  Maintenance  Orders  Act  was  enacted  "in  response 
to  decisions  which  held  that  an  award  of  maintenance,  granted  as  relief  ancillary 
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Despite  the  fact  that  express  provision  is  not  made  for  variation  of 
final  orders  in  the  respective  Reciprocal  Enforcement  of  Maintenance 
Orders  Acts  of  the  reciprocating  provinces,  conflicting  jurisprudence  has 
developed  as  to  the  power  of  the  court  to  vary  final  orders  that  have  been 
registered  outside  the  province  in  which  they  were  made.  Section  2  of 
the  Ontario  Act  reads  in  part  as  follows : 

2.-(l)  Where  a  maintenance  order  has  been  made  against  a  person 
by  a  court  in  a  reciprocating  state  and  a  certified  copy  of  the  order 
has  been  transmitted  by  the  proper  officer  of  the  reciprocating  state  to 
the  Minister,  the  Minister  shall  send  a  certified  copy  of  the  order  for 
registration  to  the  proper  officer  of  such  court  in  Ontario  as  is  deter- 
mined by  the  Minister,  and  on  receipt  thereof  the  order  shall  be 
registered. 

(2)  An  order  registered  under  subsection  1  has  from  the  date  of 
its  registration  the  same  force  and  effect  and,  subject  to  this  Act,  all 
proceedings  may  be  taken  thereon  as  if  it  had  been  an  order  originally 
obtained  in  the  court  in  which  it  was  so  registered  and  that  court  has 
power  to  enforce  the  order  and  its  officers  shall  take  all  proper 
steps  so  to  do. 

In  Lupton  v.  Luptori^^^  Urquhart,  J.,  of  the  Supreme  Court  of  Ontario 
dealt  with  an  order  for  maintenance  made  in  British  Columbia  and  regis- 
tered in  Ontario  under  The  Reciprocal  Enforcement  of  Judgments  Act}^^ 
The  Act  provided  for  the  registration  of  a  judgment  of  any  superior, 
district  or  county  court  of  any  other  province  or  territory  in  Canada  in  the 
Supreme  Court  of  Ontario  and  that  upon  registration  the  judgment  "shall 
be  entered  as  a  judgment  of  the  registering  court". ^^^  The  Act  further  pro- 
vided: 

4.  Where  a  judgment  is  registered  under  this  Act, — 

(a)  the  judgment  shall,  as  from  the  date  of  the  registration,  be  of  the 
same  force  and  effect,  and  subject  to  the  provisions  of  this  Act, 
proceedings  may  be  taken  thereon,  as  if  it  had  been  a  judgment 
originally  obtained  or  entered  up  in  the  registering  court  on  the 
date  of  the  registration; 

(b)  the  registering  court  shall  have  the  same  control  and  jurisdiction 
over  the  judgment  as  it  has  over  judgments  given  by  itself. 

While  the  wording  of  this  statute  is  not  precisely  the  same  as  section  2  of 
The  Reciprocal  Enforcement  of  Maintenance  Orders  Act,  the  provisions  do 
not  differ  significantly  with  respect  to  the  point  at  issue. 


to  a  divorce  decree  made  without  jurisdiction,  would  fall  with  that  invalid  decree", 
D.  Mendes  da  Costa,  "Enforcement  of  Judgments  and  Orders  Across  Canada" 
Canadian  Bar  Association  Continuing  Education  Seminars,  No.  2,  Family  Law 
{191  A),  126;  see  Ont.  Leg.  Debates  (January  27,  1967)  at  42,  (February  17,  1967) 
at  660. 

I34[i946]  O.W.N.  326,  [1946]  2  D.L.R.  286  (H.C.J.). 

i35R,S.O.  1937,  c.  124.  The  Reciprocal  Enforcement  of  Maintenance  Orders  Act 
was  not  passed  until  1948;  see  S.O.  1948,  c.  53. 

136R.S.O.  1937,  c.  124,  s.  2(3). 
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In  this  case  an  application  was  made  by  the  husband  to  vary  the  order 
as  registered.  It  was  argued  that  the  Ontario  court  had  jurisdiction  to  deal 
with  the  order  under  the  provisions  of  The  Matrimonial  Causes  Act^^'^  as 
if  it  were  an  order  made  granting  alimony  or  maintenance  in  Ontario. 
Accordingly  the  court  would  have  the  power  to  vary  it  on  account  of 
changed  circumstances.  The  learned  judge  held  that  The  Reciprocal  En- 
forcement of  Judgments  Act  was  an  Act  for  the  enforcement  of  judgments 
given  in  another  province  and  not  for  the  purpose  of  giving  the  court 
jurisdiction  to  modify  or  vary  them. 

In  Re  Fleming  and  Fleming,'^^^  Williams,  C.J.Q.B.,  took  another  view 
in  interpreting  the  wording  in  two  similar  Manitoba  statutes,  The  Reciprocal 
Enforcement  of  Judgments  Act^^^  and  The  Maintenance  Orders  (Facilities 
for  Enforcement)  Act.^"^^  The  case  decided  that  an  order  for  maintenance 
of  a  spouse  made  in  the  Supreme  Court  of  Alberta  in  divorce  proceedings 
could  not  be  registered  in  Manitoba  under  The  Maintenance  Orders  Act 
because  it  was  part  of  the  judgment  in  the  divorce  case.  This  aspect  of  the 
case  has  been  dealt  with  in  Ontario  by  section  6  of  the  Ontario  Act  to 
which  we  have  referred. 

However,  the  learned  Chief  Justice  discussed  at  length  the  right  of  the 
court  to  vary  a  final  maintenance  order  made  outside  Manitoba  and  regis- 
tered in  the  Province  and  he  gave  the  opinion  that  such  a  right  existed, 
specifically  disagreeing  with  the  judgment  of  Urquhart,  J.,  in  Lupton  v. 
Lupton. 

In  Re  Short  v.  Short,^'^'^  Kirby,  J.,  of  the  Alberta  Supreme  Court 
followed  the  dictum  of  Williams,  CJ.Q.B.,  in  Re  Fleming  and  Fleming  and 
also  expressly  disagreed  with  Urquhart,  J.,  in  Lupton  v.  Lupton.  He  held 
that  a  Family  Court  judge  had  the  power  to  vary  an  order  made  in  Saskat- 
chewan and  registered  in  Alberta  under  The  Reciprocal  Enforcement  of 
Maintenance  Orders  Act  of  Alberta.^^^  j^  that  case  the  defendant  had  sub- 
mitted to  the  jurisdiction  of  the  Saskatchewan  court  and  later  moved  to 
Alberta. 

In  Re  Pasowysty  and  Foreman,^"^^  Rae,  J.,  of  the  Supreme  Court  of 
British  Columbia  in  a  carefully  reasoned  judgment  held  that  he  had  no 
power  to  vary  a  final  order  for  maintenance  made  in  Alberta,  and  registered 
in  British  Columbia  under  the  Reciprocal  Enforcement  of  Maintenance 
Orders  Act.^^"^  The  learned  judge  discussed  the  judgments  in  Re  Fleming 
and  Fleming  and  Re  Short  v.  Short  and  disagreed  with  the  reasoning  and 
conclusions  therein.  He  cogently  observed  that  when  an  order  was  made 
against  a  husband  in  Ontario  who  later  moved  to  British  Columbia  and 
applied  to  vary  the  order  after  it  was  registered  there,  no  provision  was 
made  for  the  wife  to  be  heard.  In  Rhinhart  v.  Rhinhart,^^^  Morrow,  J.,  of 


137R.S.O.  1937,  c.  208,  s.  2(l)(a). 

138(1959),  66  Man.  R.  480,  19  D.L.R.  (2d)  417  (Q.B.). 

139R.S.M.  1954,  c.  221. 

140R.S.M.  1954,  c.  151. 

1410962),  40  W.W.R.  592  (Alta.  S.C.). 

142S.A.  1958,  c.  42. 

143(1969),  5  D.L.R.  (3d)  427  (B.C.S.C). 

144R.S.B.C.  1960,  c.  332. 

145(1973),  35  D.L.R.  (3d)  555,  [1973]  3  W.W.R.  562  (N.W.T.S.C). 
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the  Supreme  Court  of  the  Northwest  Territories  agreed  with  the  reasoning 
of  Rae,  J.,  in  Re  Pasowysty  and  Foreman  and  followed  his  judgment. 

By  judicial  interpretation  a  maintenance  order  made  in  Ontario  will 
be  enforced  in  the  Northwest  Territories  and  in  all  provinces  other  than 
Alberta  and  Manitoba  without  variation,  but  in  Alberta  and  Manitoba  it  is 
subject  to  variation.  On  the  other  hand  a  maintenance  order  made  in 
Alberta  or  Manitoba  will  be  enforced  in  Ontario  without  variation.  This 
can  hardly  be  termed  reciprocal  enforcement  of  maintenance  orders. 

In  1973  the  Commissioners  on  Uniformity  of  Legislation  in  Canada 
drafted  a  model  Reciprocal  Enforcement  of  Maintenance  Orders  Act  which 
it  recommended  for  adoption  in  all  the  provinces  of  Canada. ^^^  The  draft 
act  contains  provisions  designed  to  solve  the  problem  we  have  been  dis- 
cussing. Under  it  a  "shuttlecock  procedure"  would  be  established  to  provide 
for  variation  or  rescission  of  final  orders  somewhat  similar  to  that  which 
now  applies  in  the  case  of  provisional  orders. 

Clearly  the  present  lack  of  uniformity  between  the  provinces  in  their 
approaches  to  varying  final  orders  for  maintenance  under  Reciprocal  En- 
forcement of  Maintenance  legislation,  may  cause  serious  practical  difiiculties 
for  both  spouses.  The  "shuttlecock  procedure"  recommended  by  the  Uni- 
formity Commissioners  is  one  possible  solution  to  this  problem. ^^"^  Reform 
in  this  area  can  be  achieved  most  effectively  by  the  adoption  of  a  uniform 
act  in  all  the  Canadian  provinces  and  territories.  Since  we  are  in  this 
Report  primarily  concerned  with  the  reform  of  the  substantive  law  of 
support  obligations  we  have  not  considered  this  model  act  in  all  its  complex 
details.  We  do  support,  however,  the  principle  behind  the  variation  pro- 
visions in  the  draft  act.  We  therefore  recommend  that  steps  should  be  taken 
by  the  Government  of  Ontario,  through  the  Uniform  Law  Conference  of 
Canada,  to  develop  in  co-operation  with  the  governments  of  the  other 
provinces  and  the  territories,  comprehensive  legislation  that  would  replace 
The  Reciprocal  Enforcement  of  Maintenance  Orders  Act  and  permit  a 
spouse  who  wishes  to  vary  an  alimony  or  maintenance  order  made  in  an- 
other province  to  apply  to  have  it  provisionally  varied  in  a  court  close  to 
his  or  her  home,  and  to  have  any  variation  confirmed  in  a  court  close  to  the 
other  spouse's  home. 

10.    Judicial  Separation 

An  order  for  judicial  separation  is  really  wrongly  named.  The  court 
does  not  order  the  spouses  to  separate  or  live  apart  but  makes  an  order 
relieving  the  applicant  from  the  obligation  to  live  with  the  respondent. 
Such  an  order  had  its  origin  in  the  ecclesiastical  courts  of  England.  Later 
the  jurisdiction  was  exercised  by  the  Courts  of  Chancery  but  it  has  never 
been  exercised  by  the  Ontario  courts. ^^^  Provisions  for  judicial  separation 


i46Conference  of  Commissioners  on  Uniformity  of  Legislation  in  Canada,  Pro- 
ceedings, 1973,  p.  347. 

14  7 Alternative  approaches  to  this  problem  can  be  found  in  the  British  and  New 
South  Wales  legislation:  Maintenance  Orders  (Reciprocal  Enforcement)  Act 
1972,  (U.K.)  Maintenance  Act,  1964,  (N.S.W.). 

i4  80ntario  courts  have  held  that  they  do  not  have  the  power  to  grant  judicial 
separation;  see  Johnston  v.  Johnston,  [19421  O.W.N.  47  (C.A.);  H.  v.  H.,  [1944] 
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in  some  form  are  part  of  the  law  of  all  other  provinces  in  Canada.^^^  The 
power  of  a  provincial  legislature  to  confer  on  a  court  jurisdiction  to  make 
an  order  concerning  the  conjugal  rights  of  a  spouse  has  been  questioned  on 
the  ground  that  it  is  legislation  concerning  "marriage  and  divorce". ^^^ 

The  following  question  is  raised  but  left  unanswered  in  Laskin's 
Canadian  Constitutional  Law : 

Are  judicial  separation  and  decrees  for  the  restitution  of  conjugal 
rights  within  exclusive  provincial  authority  or  within  exclusive  federal 
authority,  or  are  they  susceptible  of  treatment  either  by  Province  or 
Dominion,  subject  to  the  principle  of  federal  paramountcy?^^^ 

Four  of  the  provinces  have  included  in  their  legislation  since  Confederation, 
provisions  concerning  judicial  separation. ^^^  The  validity  of  this  legislation 


O.R.  438,  [1944]  4  D.L.R.  173  (C.A.);  Beattie  v.  Beattie,  [1945]  O.R.  129, 
[1945]  1  D.L.R.  574  (C.A.).  In  these  cases  the  issue  was  whether  the  wives  in 
question  were  entitled  to  alimony  and  therefore  all  comments  on  judicial 
separation  were  obiter  dicta.  Even  if  the  law  of  England  relating  to  judicial 
separation  became  part  of  the  law  of  Ontario  in  1792,  the  Supreme  Court  of 
Ontario  has  not  been  given  jurisdiction  to  hear  such  actions.  In  Vamvakidis  v. 
Kirkoff  (1930),  64  O.L.R.  585,  [1930]  2  D.L.R.  877  (C.A.),  following  the  ratio 
in  Reid  v.  Aull  (1914),  32  O.L.R.  68,  19  D.L.R.  309  (H.C.J.),  the  court  held 
that  since  only  certain  specified  areas  of  jurisdiction  exercised  by  the  Court  of 
Chancery  in  England  were  conferred  on  the  Ontario  superior  court,  the  effect  was 
to  exclude  all  other  jurisdiction  exercised  by  that  court  and  likewise  by  the 
ecclesiastical  courts  of  England. 

^"^^ Alberta  —  Part  II  of  The  Domestic  Relations  Act,  R.S.A.  1970,  c.  113  passed 
originally  in  1927,  provides  that  the  remedy  of  judicial  separation  is  available 
in  the  Supreme  Court  of  Alberta. 

British  Columbia  —  The  Legislature  of  British  Columbia  enacted  judicial  sep- 
aration provisions  in  Part  II  of  the  Family  Relations  Act,  S.B.C.  1972,  c.  20. 
Manitoba  —  Courts  have  held  that  the  effect  of  a  federal  statute  passed  in 
1888,  S.C.  1888,  c.  33,  was  to  give  the  Court  of  the  Queen's  Bench  in  Manitoba 
the  power  to  grant  decrees  of  judicial  separation  according  to  the  law  of  Eng- 
land as  of  July  15,  1870. 

New  Brunswick  —  In  New  Brunswick  the  Divorce  Court  has  jurisdiction  over 
separation  from  bed  and  board,  Divorce  Court  Act,  R.S.N, B.  1952,  c.  63.  This 
jurisdiction  was  originally  granted  in  1791,  Geo.  Ill,  c.  5  (N.B.). 
Newfoundland  —  It  has  been  held  in  Hounsell  v.  Hounsell,  [1949]  3  D.L.R. 
38,  23  M.P.R.  59  (Newf.  S.C),  that  Newfoundland  has  the  laws  of  England 
relating  to  divorce  a  mensa  et  thoro  as  of  1832. 

Nova  Scotia  —  In  Nova  Scotia,  the  Court  for  Divorce  and  Matrimonial  Causes 
has  jurisdiction  to  grant  judicial  separation  according  to  the  law  of  England  in 
1866,  King  v.  King  (1904),  37  N.S.R.  204  (C.A.). 

Prince  Edward  Island  —  In  Prince  Edward  Island  the  substantive  law  and  the 
court  that  enforced  it  were  established  in  1835,  5  Wm.  IV,  c.  10  (P.E.I.). 
Quebec  —  Since  1 866  the  Quebec  Civil  Code  has  had  provisions  governing  the 
granting  of  separation  from  bed  and  board.  The  remedy  is  now  found  in  Code 
Civil,  SiTts.  186-91. 

Saskatchewan  —  The  Court  of  the  Queen's  Bench  has  jurisdiction  to  grant  a 
judgment  of  judicial  separation.  The  Queen's  Bench  Act,  R.S.S.  1965,  c.  73. 

isopower  on  Divorce  (2d.  Ed.,  1964)  233;  Report  of  the  Special  Joint  Committee  of 
the  Senate  and  House  of  Commons  on  Divorce,  1967,  55-62;  Jordan,  F.J.E., 
The  Federal  Divorce  Act  (1968)  and  the  Constitution  (1968),  14  McGill,  L.J. 
209,211. 

isiLaskin,  Canadian  Constitutional  Law  (3rd  Ed.,  1966)  1028. 

is^Alberta,  British  Columbia,  Quebec,  Saskatchewan,  supra,  footnote  149. 
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has  not  been  judicially  tested.^^^  In  Holmes  v.  Holmes,^^^  Haultain,  C.J.S,, 
unequivocally  stated: 

I  am,  therefore,  of  opinion  that  the  subjects  of  judicial  separation  and 
restitution  of  conjugal  rights  do  not  come  within  the  exclusive  juris- 
diction of  Parliament,  but  are  matters  concerning  civil  rights  in  the 
Province,  and  that  alimony  i.e.  permanent  alimony  comes  within  the 
subject  of  "property  and  civil  rights". ^^^ 

This  judgment,  however,  was  given  in  the  interpretation  of  the  provincial 
legislation^ ^^  as  it  related  to  the  law  of  England. 

We  have  come  to  the  conclusion  that  it  is  unwise  and  unnecessary  to 
base  the  legislation  we  are  recommending  on  the  Legislature's  power  to 
confer  jurisdiction  on  the  courts  of  Ontario  to  make  orders  for  judicial 
separation.  While  the  right  of  a  spouse  to  support  during  marriage,  like  a 
right  of  inheritance,  is  a  civil  right  that  arises  out  of  marriage  it  does  not 
clearly  come  within  "marriage"  as  that  term  is  used  in  the  British  North 
America  Act.  The  right  to  conjugal  association  between  husband  and  wife 
may  come  within  that  term.  Therefore  the  legislation  we  recommend  defines 
rights  that  are  not  contingent  on  or  necessarily  related  to  an  order  of  the 
court  specifically  ordering  that  the  spouses  are  not  required  to  observe 
their  matrimonial  obligations. 

If  matrimonial  discord  of  such  a  nature  develops  that  spouses  cannot 
reasonably  be  expected  to  live  together  the  court  should  be  empowered  to 
make  appropriate  orders  concerning  their  property  and  civil  rights.  Con- 
stitutionally there  is  little  difference  in  principle  between  conferring  juris- 
diction on  a  court  to  make  orders  concerning  spouses'  property  rights 
where  there  is  no  marital  discord  —  as  it  will  do  if  the  recommendations 
in  our  Report  on  Family  Property  Law^^'^  are  adopted  and  conferring  such 
jurisdiction  where  there  is  marital  discord. 

If  the  recommendations  we  make  in  this  Report  are  adopted  no  doubt 
cases  will  arise  where  a  spouse  cannot  enjoy  the  property  and  civil  rights 
conferred  by  law  under  the  legislation  we  propose,  without  an  order  of  the 
court  in  the  nature  of  an  injunction  or  a  non-molestation  order.  Such  an 
order  would  be  related  to  the  enjoyment  of  property  and  essentially  one 
concerning  civil  rights  and  not  in  pith  and  substance  one  concerning 
marriage. 


i53Gould,  J.,  in  Weber  v.  Weber  (1973),  12  R.F.L.  105  (B.C.S.C.)  did  question  the 
constitutionality  of  section  10(1)  of  the  Family  Relations  Act  under  which  a 
spouse  may  apply  for  judicial  separation  in  British  Columbia.  His  judgment 
cannot  be  viewed  as  answering  the  question  since  it  was  based  on  the  inability 
of  the  Legislature  to  repeal  the  Divorce  and  Matrimonial  Causes  Act  1857 
which  became  part  of  the  law  of  British  Columbia  in  1858:  Watts  v.  Watts, 
[1908]  A.C.  573.  In  dismissing  the  motion  Gould,  J.,  directed  that  notice  of 
the  matter  be  given  to  the  Attorney  General  of  Canada  and  the  Attorney 
General  of  British  Columbia  pursuant  to  section  10  of  the  Constitutional 
Questions  Determination  Act,  R.S.B.C.  1960,  c.  72,  but  no  further  action  was 
taken. 

154[1923]  1  D.L.R.  294,  [1923]  1  W.W.R.  86  (Sask.  Q.B.). 

155/^/^.,  [1923]  1  D.L.R.  300,  [1923]  1  W.W.R.  92. 

i56r/i^  King's  Bench  Act,  R.S.S.  1920,  c.  39,  s.  22. 

i57Report  on  Family  Law,  Part  IV,  Family  Property  Law,  Ontario  Law  Reform 
Commission,  1974. 
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We  think  that  the  Legislature  cannot  confer  on  Family  Court  judges 
power  to  make  an  order  in  the  nature  of  an  injunction;  this  power  can  only 
be  conferred  on  federally  appointed  judges.  On  the  other  hand  we  are 
of  the  opinion  that  the  Legislature  can  confer  on  Family  Court  judges 
a  jurisdiction  to  require  one  spouse  to  enter  into  a  recognizance  not 
to  molest  the  other  spouse  or  to  interfere  with  the  other  spouse's  enjoyment 
of  his  or  her  civil  rights  including  the  right  to  possession  of  property.  Such 
jurisdiction  would  be  analogous  to  the  common  law  jurisdiction  exercised 
by  magistrates  and  justices  of  the  peace  in  England  and  in  Ontario  at 
Confederation,  rather  than  a  jurisdiction  exercised  by  Superior,  District, 
and  County  Court  judges  at  Confederation. 

In  Ex  parte  Commissioner  of  Metropolitan  Police^^^  Lord  Goddard, 
C.J.,  said: 

It  is  abundantly  clear  that  for  several  centuries  justices  have  bound  by 
recognizances  persons  whose  conduct  they  consider  mischievous  or 
suspicious,  but  could  not,  by  any  stretch  of  imagination  amount  to  a 
criminal  offence  for  which  they  could  have  been  indicted. 

Kerwin,  J.,  writing  the  majority  judgment  of  the  Supreme  Court  of  Canada 
in  MacKenzie  v.  Martin  declared  this  to  be  the  common  law  of  preventive 
justice  in  force  in  Ontario  and  that  the  provisions  of  the  Criminal  Code 
do  "not  interfere  with  the  use  of  that  jurisdiction  .  .  .'"}^^ 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

L  As  a  result  of  the  division  of  legislative  powers  in  Canada  between 
Parliament  and  the  provincial  legislatures,  many  areas  of  family 
law  contain  constitutional  difficulties  which  have  had  significant 
impact  on  the  substance  of  the  law.  Two  constitutional  matters  in 
particular  have  concerned  us  in  this  Report:  the  limits  on  the 
Ontario  Legislature's  power  to  enact  comprehensive  legislation 
on  support  obligations;  and  the  range  of  powers  which  the  Legis- 
lature can  confer  on  provincially  appointed  Family  Court  judges. 
There  are  a  number  of  difficult  constitutional  questions  which  can 
only  be  resolved  by  references  to  the  courts  or  by  a  substantial 
change  in  the  Divorce  Act.  We  have  come  to  the  conclusion  that 
it  was  unwise  for  Parliament  to  have  enacted  the  corollary  relief 
provisions  of  the  Divorce  Act.  These  provisions  have  created  much 
confusion  in  judicial  decisions,  uncertainty  as  to  the  powers  of 
the  court  and  conflicts  between  the  law  of  the  different  provinces. 
We  are  convinced  that  the  conflicts  and  uncertainties  in  the  existing 
law  could  be  best  resolved  if  the  provinces  were  free  to  undertake 
comprehensive  legislative  reform  of  the  matters  now  included 
as  corollary  relief  under  sections  10  and  11  of  the  Divorce  Act 


^^^R.  V,  London  County  Quarter  Sessions  Appeals  Committee,  ex  parte  Com- 
missioner of  Metropolitan  Police,  [1948]  1  K.B.  670,  [1948]  1  All  E.R.  72. 
159[1954]  s.C.R.  361,  368-69. 
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and  the  provincial  law  as  it  relates  to  similar  matters  during 
marriage.  This  was  in  fact  the  situation  prior  to  the  enactment 
of  the  Divorce  Act  in  1968,  and  it  had  many  advantages.  Under 
the  Divorce  Act  (Ontario),  1930  Parliament  provided  for  divorce 
and  annulment  only,  and  the  Legislature,  by  The  Matrimonial 
Causes  Act,  made  provision  for  corollary  relief  in  those  cases. 
We,  therefore,  recommend  that  a  request  be  made  to  the  federal 
government  that  the  corollary  provisions  of  the  Divorce  Act 
(sections  10  and  11)  be  repealed,  effective  at  a  future  date,  to 
give  the  legislatures  of  the  provinces  the  opportunity  to  enact 
their  own  maintenance  and  custody  provisions.  In  such  a  case  it 
would  be  necessary  that  the  repealing  legislation  protect  the 
interests  of  those  who  had  commenced  proceedings  under  the 
present  Act. 

2.  If  sections  10  and  11  of  the  Divorce  Act  are  not  repealed,  repre- 
sentations should  be  made  to  the  federal  government  that  the 
Divorce  Act  be  amended,  to  permit  a  person  who  has  moved  to 
another  province  and  who  seeks  variation  of  a  corollary  order, 
to  apply  for  provisional  variation  of  the  order  in  the  province 
where  he  or  she  lives,  and  to  have  this  variation  subsequently 
confirmed  in  the  province  where  the  other  spouse  lives. 

3.  The  Divorce  Act  should  be  amended  to  make  it  clear  that  despite 
the  fact  that  no  order  has  been  made  for  custody  or  maintenance 
of  the  children  of  the  marriage  upon  granting  a  decree  nisi,  the 
court  has  jurisdiction  to  make  subsequent  orders  as  to  their 
custody  and  maintenance. 

4.  Any  act  that  replaces  The  Matrimonial  Causes  Act  should  pro- 
vide that  the  court  has  jurisdiction  to  award  maintenance,  for 
either  party  or  the  children  involved,  in  actions  for  annulment 
or  the  declaration  of  nullity  that  do  not  come  within  the  Divorce 
Act. 

5.  Since  individual  litigants  ought  not  to  bear  the  expense  of  deter- 
mining constitutional  questions,  the  Lieutenant  Governor  in 
Council  should  be  asked  to  direct  a  reference  to  the  Court  of 
Appeal  under  The  Constitutional  Questions  Act  to  determine  the 
following  questions: 

(a)  Does  an  action  for  annulment  he,  based  on  non-consumma- 
tion of  the  marriage,  notwithstanding  that  there  is  a  right  to 
petition  for  a  divorce  where  the  non-consummation  has  con- 
tinued for  a  year? 

(b)  Does  an  action  for  annulment  lie,  on  the  grounds  of  non- 
consummation,  where  the  period  of  one  year  as  set  out  in 
the  Divorce  Act,  section  4(d)  has  not  expired? 

(c)  If  the  answers  to  (a)  and  (b)  are  yes,  are  the  provisions 
of  The  Matrimonial  Causes  Act  concerning  maintenance 
ancillary  to  actions  for  annulment  or  declarations  of  nullity 
still  effective? 
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(d)  Does  an  Ontario  court  have  power  on  granting  a  decree  nisi 
to  make  an  order  which  conflicts  with  an  order  made  in 
another  province  for  custody  of  a  child,  according  to  the 
statutory  or  common  law  of  that  province  where  the  child 
is  (i)  in  Ontario,  or  (ii)  in  any  other  province? 

(e)  Where  an  order  for  custody  of  a  child  is  made  in  another 
province  on  granting  a  decree  nisi,  does  an  Ontario  court 
have  jurisdiction  to  vary  it  where  the  child  is  v^thin  Ontario? 

(f )  Where  an  order  is  made  on  granting  a  decree  nisi  in  another 
province  for  custody  or  maintenance  of  a  child,  and  the 
child  is  in  Ontario,  has  the  Ontario  court  power  to  make  an 
order  conflicting  with  the  original  order  (i)  under  The 
Infants  Act,  or  (ii)  under  parens  patriae  power? 

(g)  If  the  answer  to  question  (f)  is  yes,  where  the  extra- 
provincial  order  made  on  granting  a  decree  nisi  is  registered 
in  Ontario,  which  order  is  the  effective  one? 

(h)  Where  a  party  to  whom  custody  of  a  child  has  been  awarded 
on  granting  a  decree  nisi  in  another  province  dies  or  has 
become  incapable  and  the  child  is  in  Ontario,  has  an  Ontario 
court  any  jurisdiction  to  make  an  order  awarding  custody 
of  the  child  (i)  to  the  surviving  spouse,  or  (ii)  to  any  other 
person? 

(i)  Has  the  Supreme  Court  of  Ontario  any  prerogative  power 
to  make  orders  for  the  maintenance  of  children? 

(j)  Has  the  Supreme  Court  of  Ontario  any  power  to  vary  an 
order  for  maintenance  of  a  child  made  in  another  province 
on  granting  a  decree  nisi  as  contended  by  Anderson,  J.,  of 
the  British  Columbia  Supreme  Court  or  has  it  not  as  in  the 
opinion  of  Wright,  J.,  of  the  Supreme  Court  of  Ontario? 

(k)  Has  the  Supreme  Court  of  Ontario  jurisdiction  to  make  an 
order  for  (i)  custody,  or  (ii)  maintenance  of  a  child  in 
Ontario,  whose  parents  have  been  divorced  in  Ontario  or  in 
another  province,  but  concerning  whom  no  order  has  been 
made  for  custody  or  maintenance  on  granting  the  decree 
nisi? 

(1)  Has  the  Supreme  Court  of  Ontario  power  to  make  an  order 
for  maintenance  of  a  spouse  where  no  order  has  been  made 
on  granting  a  decree  nisi? 

A  request  should  be  made  to  the  Governor  General  in  Council 
that  a  reference  be  directed  to  the  Supreme  Court  of  Canada  to 
determine  the  constitutional  validity  of  the  provisions  of  the 
Divorce  Act,  which  gives  the  court  power  to  impose  obligations 
on  a  husband  or  wife  for  the  maintenance  of  a  child  who  is  not  a 
child  of  the  marriage  that  is  being  dissolved  but  is  a  child  of 
another  relationship:  for  example,  (a)  a  child  of  either  the  hus- 
band or  wife  to  whom  the  other  stands  in  loco  parentis,  or  (b)  a 
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child  of  neither  the  husband  or  wife  to  whom  both  of  them  stand 
in  loco  parentis,  or  (c)  an  adopted  child. 

7.  If  the  answers  to  the  questions  raised  in  paragraph  6  support  the 
constitutional  vaUdity  of  the  provisions  in  question,  "children 
of  the  marriage"  should  be  redefined  to  include  legally  adopted 
children  according  to  provincial  law;  and  provision  should  be 
made  to  redefine  the  ''loco  parentis''  situation  to  include  children 
who  have  been  "accepted  or  treated  by  one  or  other  or  both  of 
the  spouses  who  are  being  divorced,  as  a  member  of  his  or  her 
or  their  own  family". 

8.  Steps  should  be  taken  by  the  Government  of  Ontario,  through  the 
Uniform  Law  Conference  of  Canada,  to  develop,  in  co-operation 
with  the  governments  of  the  other  provinces  and  the  territories, 
comprehensive  legislation  that  would  replace  The  Reciprocal 
Enforcement  of  Maintenance  Orders  Act  and  permit  a  person 
who  wishes  to  vary  an  alimony  or  maintenance  order  made  in 
another  province,  to  apply  to  have  it  provisionally  varied  in  a 
court  close  to  his  home,  and  to  have  any  variation  confirmed  in 
a  court  close  to  the  respondent's  home. 

9.  It  is  apparent  that  if  the  Divorce  Act  is  amended  to  restore  to  the 
provinces  the  power  to  legislate  concerning  corollary  relief  on 
divorce,  many  of  the  questions  we  have  outlined  for  a  reference 
to  the  Court  of  Appeal  will  be  unnecessary.  Likewise,  if  provision 
is  made  for  variation  of  corollary  orders  made  on  granting  a 
decree  nisi  by  a  "shuttlecock  procedure"  some  questions  will  be 
resolved.  In  any  case,  others  will  remain  to  be  determined  by 
judicial  decision.  We  think  it  is  wrong  that  questions  concerning 
the  constitutional  powers  of  Parliament  and  the  Legislatures  and 
conflicts  in  judicial  opinion  should  be  left  to  be  settled  at  the 
expense  of  litigants  where  the  maintenance  of  spouses  and  the 
custody  and  maintenance  of  children  are  involved. 


CHAPTER  4 


MAINTENANCE  PROCEEDINGS 
IN  THE  SUPREME  COURT 


Introduction 

In  this  section,  we  are  concerned  with  the  proceedings  for  support  dur- 
ing marriage  over  which  the  Supreme  Court  of  Ontario  has  exclusive  juris- 
diction: the  action  for  aUmony.^ 

Applications  for  alimony  are  much  less  numerous  than  either  applica- 
tions for  maintenance  in  the  family  court  or  for  maintenance  as  relief 
ancillary  to  divorce.  Of  the  three  remedies,  alimony  is  the  most  cumbersome 
and  the  least  used;  it  has  been  characterized  as  "an  uncommonly  abstruse 
and  archaic  remedy  for  a  simple  everyday  need  .  .  .".^  Since  adultery  and 
cruelty,  two  of  the  grounds  for  alimony,  are  also  grounds  for  divorce,  the 
unsatisfactory  state  of  the  provincial  law  now  actually  serves  to  encourage 
premature  divorces  by  dependent  spouses  whose  main  aim  is  to  obtain 
adequate  financial  provision  expeditiously  and  without  risk.^  In  short,  the 
law  of  alimony  is  so  out  of  touch  with  modern  life  that  its  very  purposes 
are  becoming  distorted;  although  historically  it  was  intended  to  buttress 
the  institution  of  marriage,  it  now  contributes  to  marriage  breakdown. 

The  action  for  alimony,  despite  its  weaknesses,  its  archaic  nature  and 
its  comparatively  rare  use  as  a  remedy,  holds  a  position  of  strategic  im- 
portance in  the  law.  Maintenance  in  the  family  court,  for  instance,  is  little 
more  than  a  derivative  concept  of  alimony  and  cannot  be  rationally  re- 
formed without  a  careful  reconsideration  of  alimony  concepts.  Moreover, 
the  law  of  alimony  has  continued  to  influence,  perhaps  unduly,  awards  of 
maintenance  in  divorce  proceedings  because  some  judges  are  uncertain  how 
they  are  to  apply  the  broad  discretionary  provisions  of  section  11  of  the 


^Although  the  term  "alimony"  is  sometimes  loosely  used  to  describe  any  form  of 
maintenance  payable  to  a  spouse,  technically  it  applies  only  to  payments  ordered 
by  the  Supreme  Court  of  Ontario  to  be  paid  by  a  husband  to  a  wife  during  mar- 
riage. It  is  to  be  distinguished  on  this  basis  from  maintenance  awarded  by  the 
Provincial  Court  (Family  Division)  and  from  maintenance  awarded  as  relief 
ancillary  to  divorce.  Cependa  v.  Cependa,  [1945]  O.W.N.  731,  [1945]  4  D.L.R. 
806  (C.A.). 

^Chliwniak  v.  Chliwniak,  [1972]  2  O.R.  64,  67  per  Wright,  J.,  24  D.L.R.  (3d)  646, 
649  (H.C.J.) ;  see  also  Johnson  v.  Johnson  (1974),  3  O.R.  (2d)  375,  377  per 
Weatherston,  J.,  45  D.L.R.  (3d)  495,  497  (H.C.J.). 

3The  Commission  was  not  surprised  to  learn  from  lawyers  practising  family  law 
that  many  women,  although  initially  reluctant  to  consider  divorce  proceedings, 
often  decide  upon  divorce  for  reasons  related  to  their  need  for  support.  Matri- 
monial fault  on  the  part  of  the  applicant  is  not  an  absolute  bar  to  maintenance 
in  divorce  proceedings  as  it  is  in  an  alimony  action.  In  addition,  the  opportunity 
to  secure  a  lump  sum  award  in  divorce  proceedings  is  sometimes  seen  as  preferable 
to  periodic  payments  of  alimony.  In  this  way,  inequitable  matrimonial  property 
laws  also  contribute  to  premature  divorces  because  the  lump  sum  award  in  divorce 
proceedings  is  often  regarded  inappropriately  as  an  indirect  means  of  securing 
a  redistribution  of  marital  property. 

[67] 
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Divorce  Act\'^  as  a  result,  they  tend  in  such  cases  to  rely  upon  the  more 
settled  principles  of  law  applicable  to  alimony.^ 

In  the  preparation  of  this  Report  we  have  kept  in  mind  that  alimony 
jurisdiction  may  in  the  foreseeable  future  be  exercised  by  a  separate  Family 
Court  having  comprehensive  jurisdiction  in  family  law  matters/'  In  any 
event,  if  the  provincial  law  of  support  obligations  is  to  be  reformed  prop- 
erly, both  the  applicable  principles  of  law  and  the  powers  to  be  given  the 
court  in  proceedings  for  support  during  marriage  must  initially  be  con- 
sidered apart  from  the  severe  constitutional  limitations  and  jurisdictional 
restraints  upon  the  Family  Division  of  the  Provincial  Court.  Chapters  3 
and  6  of  this  Report  make  apparent  the  debilitating  effect  of  these  restraints 
upon  the  ability  to  achieve  reform  in  that  particular  forum  to  the  extent 
which  otherwise  might  appear  desirable. 

With  this  in  mind  we  shall  now  discuss  the  grounds  for  alimony,  the 
desirability  of  retaining  it  as  an  independent  remedy,  the  guidance  which 
should  be  given  the  courts  in  determining  whether  to  award  support  and  in 
what  amount,  and  the  authority  which  the  courts  should  have  to  grant  relief 
or  to  make  simultaneous  and  comprehensive  orders  concerning  inter- 
spousal  support  and  related  matters. 

1 .    Growtds  for  Entitlement  to  A  limony 

Although  the  right  to  alimony  results  from  statute,  the  grounds  for 
alimony  are  nowhere  explicitly  stated  in  any  Ontario  statute.  In  fact,  there 
are  no  separate  grounds  for  alimony  as  such;  the  grounds  were  borrowed, 
through  a  statutory  incorporation  by  reference,  from  mid-nineteenth  cen- 
tury English  law  applicable  to  three  entirely  different  matrimonial  remedies: 
the  ecclesiastical  decree  for  restitution  of  conjugal  rights,  judicial  separation 
and  (judicial)  divorce. 

None  of  the  English  remedies  from  which  the  grounds  for  alimony  are 
derived,  existed  as  remedies  in  Ontario  when  alimony  was  first  established 


4R.S.C.  1970,c.  D-8,s.  11. 

5For  example,  in  Naumop  v.  Naiimoff,  [1971]  2  O.R.  676,  5  R.F.L.  141  (C.A.), 
the  wife's  claim  for  maintenance  under  section  11  of  the  Divorce  Act  was  dis- 
allowed where  her  conduct  was  viewed  as  the  cause  of  the  marital  breakdown 
and  it  appeared  that  she  was  not  in  "such  a  state  of  destitution  as,  for  reasons  of 
public  policy,  to  require  support  from  the  deserted  husband".  (Emphasis  added.) 
The  trial  judge  had  found  the  wife  to  be  in  constructive  desertion.  Arnup,  J. A., 
in  a  dissenting  judgment,  made  the  following  comment: 

The  policy  of  the  law  towards  the  maintenance  of  spouses  has  been  steadily 

moving  away  from  "fault"  or  "guilt"  concepts  as  a  bar  or  impediment  to  relief. 

It  is  common  ground  on  this  appeal  that  the  discretion  of  the  Court  is  to  be 

exercised  under  s.  1 1  of  the  Act  upon  what  it  regards  as  "fit  and  just  to  do  so 

having  regard  to  the  conduct  of  the  parties  and  the  condition,  means  and 

other  circumstances  of  each  of  them".  In  such  consideration  we  ought  not 

to  give  much  weight  in  this  case  to  the  question  of  who  "technically"  deserted 

whom. 

Elsewhere,  the  courts  have  expressly  avoided  fettering  their  "entire  and  absolute 

discretion"  under  section  11  of  the  Divorce  Act  by  disavowing  strict  views  about 

matrimonial  misconduct.  Popp  v.   Popp    (1974),    12   R.F.L.    186    (B.C.C.A.); 

Omelance  v.   Omelance  and  Bissinger  (1971),  20  D.L.R.   (3d)   425,  [1971]  3 

W.W.R.  601  (B.C.C.A.). 

6Report  on  Family  Law,  Part  V,  Family  Courts,  Ontario  Law  Reform  Commission, 
1974;  Working  Paper  No.  1,  The  Family  Court,  Law  Reform  Commission  of 
Canada,  1974. 
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as  an  independent  remedy  in  this  Province ;''^  indeed,  two  of  these  remedies, 
judicial  separation  and  the  restitution  of  conjugal  rights,  are  still  unknown 
to  the  law  of  Ontario,  and  one  of  them,  the  restitution  of  conjugal  rights, 
no  longer  exists  even  in  England.^ 

The  tortuous  manner  by  which  the  grounds  for  alimony  were  estab- 
lished has  m.ade  it  an  inherently  difficult  law  to  apply;  and  since  the  grounds 
are  fixed  by  statute  with  reference  to  English  law  as  of  a  particular  date, 
January  1,  1896,^  the  judiciary  is  essentially  powerless  to  modify  its  appli- 
cation or  to  cure  defects  of  principle  arising  from  its  uneven  development 
when  compared  with  the  Canadian  law  of  divorce.  Additional  evidence  of 
its  stunted  growth  is  shown  by  the  fact  that  the  law  of  alimony  has  remained 
resolutely  unaware  of  important  changes  to  the  very  laws  of  England  which 
gave  it  birth.  The  grounds  for  divorce  or  judicial  separation  in  England  are 
very  different  today  from  those  which  existed  in  the  nineteenth  century; 
perhaps  the  most  significant  difference  is  that  these  remedies  are  no  longer 
premised  upon  the  concept  of  matrimonial  fault,  but  rather  upon  the  basis 


"^The  grounds  for  alimony  must  be  determined  by  reference  to  the  grounds  upon 
which  the  Court  had  jurisdiction  to  award  alimony  on  January  1,  1896,  when  The 
Judicature  Act  1895  came  into  force,  namely:  (1)  that  the  wife  would  be  entitled 
by  the  law  of  England  to  alimony;  or  (2)  that  the  wife  would  be  entitled  to  a 
divorce  and  alimony  as  incidental  to  the  divorce;  or  (3)  that  the  husband  was 
living  separate  from  the  wife  without  sufficient  cause  and  under  circumstances 
which  would  entitle  her,  by  the  law  of  England,  to  a  decree  for  restitution  of 
conjugal  rights. 

In  order  to  determine  the  grounds  for  alimony  it  is  therefore  necessary  to  ascertain 
the  circumstances  in  which  a  wife  would  be  entitled,  under  the  law  of  England  as  it 
existed  on  January  1,  1896,  to:  (a)  alimony;  (b)  divorce  and  alimony  as  inci- 
dental to  divorce;  and  (c)  a  decree  for  restitution  of  conjugal  rights. 
By  the  law  of  England  as  it  then  existed  a  wife  was  not  entitled  to  alimony  as  an 
independent  remedy.  The  court  could,  however,  under  the  jurisdiction  formerly 
exercised  by  the  Ecclesiastical  Courts  and  transferred  to  the  Court  for  Divorce 
and  Matrimonial  Causes  by  the  Matrimonial  Causes  Act  1857,  20  &  21  Vict., 
c.  85,  award  alimony  as  incidental  to  a  decree  for  divorce  a  mensa  et  thoro, 
which  was  granted  on  the  grounds  of  adultery  and  cruelty.  In  addition,  a  wife 
might  petition  under  the  Matrimonial  Causes  Act  1857  for  a  decree  of  judicial 
separation  on  the  grounds  of  cruelty,  adultery,  or  desertion  without  cause  for  two 
years  and  upwards,  and  be  awarded  alimony  as  incidental  to  the  decree. 
Divorce  a  vinculo  matrimonii,  and  alimony  as  an  incident  of  divorce,  was  awarded 
to  a  wife  under  the  Matrimonial  Causes  Act  1857  on  the  grounds  of  incestuous 
adultery,  bigamy  with  adultery,  rape,  sodomy,  bestiality,  adultery  coupled  with 
cruelty,  or  adultery  coupled  with  desertion. 

In  the  case  of  desertion  for  a  period  of  less  than  two  years,  a  decree  for  restitution 
of  conjugal  rights,  and,  by  virtue  of  the  Matrimonial  Causes  Act  1884,  47  &  48 
Vict.,  c.  68,  financial  provision  as  incidental  to  the  decree,  might  be  awarded, 
subject  to  considerations  of  the  petitioner's  conduct,  to  a  wife  who  exhibited 
a  sincere  desire  for  restitution  of  conjugal  rights  and  a  corresponding  willingness 
to  render  conjugal  rights  to  her  spouse.  For  a  particularly  useful  discussion  of 
the  history  and  nature  of  the  grounds  upon  which  an  award  of  alimony  may  be 
based,  see  the  judgment  of  Laidlaw,  J.A.  in  H.  v.  H.,  [1944]  O.R.  438,  450-55, 
[1944]4D.L.R.  173,  180-84  (C.A.). 

8The  decree  for  the  restitution  of  conjugal  rights  was  abolished  in  England  in  1970, 
shortly  after  marriage  breakdown  had  become  the  sole  ground  for  divorce: 
Matrimonial  Proceedings  and  Property  Act,  1970,  c.  45,  s.  20  (Eng.).  See  also 
Law  Com.  Working  Paper  No.  22,  The  Restitution  of  Conjugal  Rights,  February 
17,  1969. 

^ Supra,  footnote  7. 
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of  marriage  breakdown.^ ^  The  decree  for  restitution  of  conjugal  rights, 
which  was  seldom  used,  has  been  formally  abolished  in  England  altogether 
but  its  underlying  principles  are  alive  and  well  and  living  in  Ontario. 

In  essence,  the  grounds  for  alimony  are:  adultery,  cruelty  and  deser- 
tion.^'^  Ahmony,  therefore,  is  based  entirely  upon  the  concept  of  matri- 
monial fault  and,  for  that  reason,  attracts  a  number  of  the  adverse  conse- 
quences noted  in  Chapter  2:  the  increased  ill-will  between  the  spouses,  the 
denial  of  a  remedy  in  the  absence  of  formal  proof  of  a  matrimonial  offence, 
the  discriminatory  apphcation  of  double  moral  standards  to  husband  and 
wife,  protracted  litigation,  and  the  determination  of  liability  for  support  in 
absolute  terms  of  fault  without  necessary  reference  to  a  dependant's  actual 
financial  condition.  The  present  law  has  fundamental  weaknesses  both  in 
basic  principle,  and  in  its  application,  and  has  led  to  unjust  results  in  many 
cases;  this  may  be  graphically  demonstrated  in  any  examination  of  the 
specific  grounds  for  alimony. 

(a)   Desertion 

Although  the  term  "desertion"  in  ordinary  language  would  seem  to 
have  a  simple  meaning,  in  the  law  of  alimony  its  meaning  has  become  very 
technical  and  complex  after  many  years  of  judicial  interpretation.  For 
example,  the  spouse  who  leaves  the  matrimonial  home,  is  not  necessarily 
the  spouse  in  desertion  if,  by  reason  of  the  other's  conduct,  he  or  she  left 
"with  sufficient  cause". ^^ 


'^^Matrimonial  Causes  Act,  1973,  (Eng.)  ss.  1  and  17. 

iiDesertion  simpliciter  was  not  an  offence  known  to  the  common  or  ecclesiastical 
law  (see  Brookes  v.  Brookes  (1858),  1  Sw.  and  Tr.  326,  327,  164  E.R.  750),  the 
only  remedy  for  desertion  being  a  suit  for  restitution  of  conjugal  rights  which 
required  proof  not  only  that  the  respondent  had  refused  to  render  conjugal  rights, 
but  that  the  petitioner  desired  restitution  of,  and  was  willing  to  render  to  the  re- 
spondent, conjugal  rights.  The  Matrimonial  Causes  Act  1857,  20  &  21  Vict.,  c.  85, 
however,  made  "desertion  without  cause  for  two  years  and  upwards"  a  matrimonial 
offence  and  empowered  the  court,  upon  proof  of  the  offence,  to  grant  a  decree  of 
judicial  separation  or  restitution  of  conjugal  rights  and,  upon  application  by  the 
wife,  to  award  alimony  as  incidental  relief:  H.  v.  H.,  [1944]  O.R.  438,  454-55 
per  Laidlaw,  J.A.,  [1944]  4  D.L.R.  173,  183-84  (C.A.);  Beattie  v.  Beattie,  [1945] 
O.R.  129,  132-33  per  Laidlaw,  J.A.,  [1945]  1  D.L.R.  574,  576  (C.A.).  On 
January  1,  1896,  under  the  Matrimonial  Causes  Act  1857  as  amended,  a  wife 
would  therefore  be  entitled  to  alimony  as  incidental  to  a  decree  for  judicial  separa- 
tion founded  upon  desertion  without  cause  for  two  years  and  upwards. 
There  are  no  reported  cases  in  Ontario  in  which  the  claim  for  alimony  has  been 
founded  upon  desertion  for  two  years  and  upwards,  with  the  exception  of  Mason 
V.  Mason  (1932),  41  O.W.N.  154,  an  incompletely  reported  judgment  in  which 
desertion  for  two  years  and  upwards  appears  to  have  been  advanced  as  a  ground 
for  alimony  and  rejected  by  the  Ontario  Court  of  Appeal.  Applications  for  alimony 
are  invariably  based  upon  the  third  ground,  namely:  that  the  applicant's  husband 
lives  separate  from  her  without  sufficient  cause  and  under  circumstances  which 
would  entitle  her,  by  the  law  of  England,  to  a  decree  for  restitution  of  conjugal 
rights,  and  this  ground  requires  proof  on  the  part  of  the  wife  that  she  desires 
restitution  of  conjugal  rights  and  is  willing  to  render  the  same  to  her  spouse. 

i2Desertion  is  understood  to  take  place  when  one  party  to  a  marriage  withdraws 
from  cohabitation  without  just  cause  and  against  the  will  of  the  other  spouse,  and 
with  the  intention  of  ending  their  married  life  together.  It  is  necessary  therefore, 
to  prove  two  elements  on  the  part  of  the  deserting  spouse:  the  factum  of  separation 
and  the  animus  deserendi;  and  on  the  part  of  the  deserted  spouse,  absence  of 
consent  and  absence  of  conduct  which  would  justify  the  withdrawal  from  cohabita- 
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Moreover,  a  substantial  gloss  was  made  upon  the  legal  notion  of 
desertion  by  reason  of  the  manner  in  which  it  came  to  be  established  as  a 
ground  for  alimony.  The  law  does  not  state  simply  that  desertion  is  a 
ground  for  alimony,  but  that  a  wife  is  entitled  to  alimony  if  her  husband  is 
living  apart  from  her  without  sufficient  cause,  under  circumstances  which 
would  entitle  her  to  a  decree  for  restitution  of  conjugal  rights  by  the  law 
of  England  as  of  January  1,  1896.  As  it  happens,  desertion  was  a  ground 
for  this  old  remedy  but  only  if  a  wife  also  demonstrated  a  sincere  willing- 
ness to  resume  cohabitation  with  her  deserting  husband.  This  additional 
proof  is  required  even  today  for  a  wife  to  succeed  in  alimony  proceedings 
regardless  of  any  private  views  or  desires  she  may  have  about  reconcilia- 
tion.^^ Conversely,  her  claim  to  alimony  may  be  defeated  on  this  ground 
if  her  husband  offers  to  resume  cohabitation,  even  though  his  offer  may  be 
insincere  and  bom  of  a  desire  to  fabricate  a  defence  to  alimony. 

The  decree  for  restitution  of  conjugal  rights  upon  which  this  area  of 
the  law  was  founded  was  a  remedy  which  predated  the  existence  of  divorce 
as  a  judicial  remedy,  much  less  divorce  based  upon  contemporary  notions 
of  marriage  breakdown.  It  is  clear  that  the  present  law  of  alimony  recog- 
nizes no  concept  of  marriage  breakdown  and  subscribes  to  principles  of 
law  which  "were  defined  when  the  human  rights  of  a  married  woman  were 
generally  considered  to  be  very  inferior  to  those  of  a  man".^* 


tion:  Williams  v.  Williams,  [1939]  P.  365  (C.A.);  McPherson  v.  McPherson  and 
Reynolds,  [1944]  O.R.  58,  [1944]  1  D.L.R.  592  (C.A.). 

The  fact  that  one  spouse  has  left  the  matrimonial  home  does  not  necessarily 
determine  the  factum  of  separation;  if  one  spouse  is  guilty  of  conduct  which  is 
equivalent  to  an  expulsion  of  the  other  spouse  from  cohabitation,  the  former  is 
said  to  be  in  "constructive"  desertion,  (see  Buckler  v.  Buckler,  [1947]  P.  25,  [1947] 
1  All  E.R.  319  (C.A.);  Lang  v.  Lang,  [1955]  A.C.  402,  [1954]  3  All  E.R.  571) 
notwithstanding  the  fact  that  such  conduct  does  not  constitute  a  matrimonial 
offence:  Edwards  v.  Edwards,  [1950]  P.  8,  [1949]  2  All  E.R.  145  (C.A.).  (For 
a  discussion  of  the  doctrine  of  constructive  desertion  see  Power  on  Divorce,  (2nd 
ed.  1964)  pp.  492,  496  and  the  cases  cited  therein.) 
i^It  is  a  matter  of  some  uncertainty  how  long  a  wife  must  retain  a  willingness  to 
resume  cohabitation.  It  is  clear  that  the  desire  must  be  present  at  the  time  of 
desertion  and  persist  for  some  reasonable  period  of  time,  at  least  until  a  husband 
has  indicated  his  unwillingness  to  resume  cohabitation. 

In  Reid  v.  Reid,  [1970]  2  O.R.  132,  138,  10  D.L.R.  (3d)   118,  124,  Osier,  J., 
said,  obiter: 

In  my  view,  it  is  not  necessary  for  a  plaintiff  to  maintain  a  steady,  fixed  desire 
for  the  resumption  of  cohabitation  at  the  risk  of  being  deprived  of  the  right 
to  support  if  she  does  not.  Provided  a  desire  for  cohabitation  had  originally 
been  present,  it  would  be  monstrous  to  hold  that  subsequent  blameworthy 
conduct  on  the  part  of  the  defendant  bringing  about  revulsion  on  the  part 
of  the  plaintiff  would  relieve  the  defendant  from  his  obligation  to  maintain 
her. 
This  judgment  was  referred  to  with  apparent  approval  in  Cole  v.  Cole,  [1973] 
3  O.R.  665,  10  R.F.L.  367  (C.A.). 

See  also  the  remarks  of  Weatherston,  J.  in  Johnson  v.  Johnson,  supra  (1974), 
3  O.R.  (2d)  377, 45  D.L.R.  (3d)  497: 

Notwithstanding  the  views  expressed  in  Reid  v.  Reid ...  I  reluctantly  come 
to  the  conclusion  that  when  an  action  for  alimony  is  founded  on  desertion 
alone,  the  very  nature  of  that  cause  of  action  requires  that  the  deserted 
spouse  must,  until  judgment,  desire  a  resumption  of  conjugal  relations.  That 
desire  may  fall  short  of  positive  enthusiasm,  but  there  must  be  a  willingness 
to  fulfil  the  duties  of  the  marriage. 
^^Brunton  v.  Brunton,  [1946]  O.W.N.  616,  617  per  McRuer,  C.J.H.C. 
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One  of  the  major  difficulties  resulting  from  the  failure  of  the  existing 
law  to  recognize  any  notion  of  marriage  breakdown  is  that  alimony  does 
not  exist  as  a  remedy  where  the  spouses  agree  with  just  cause  that  it  is 
uru-easonable  that  they  should  continue  to  cohabit. ^^  If  the  maintenance 
of  a  dependent  spouse  is  in  issue,  the  existing  law  forces  upon  the  parties 
a  legal  contest  to  determine  fault,  whether  or  not  a  matrimonial  offence 
has  been  committed,  and  notwithstanding  that  both  spouses  may  be 
equally  at  fault.  In  these  circumstances,  it  is  not  surprising  that  cases  which 
might  otherwise  be  settled  expeditiously  sometimes  develop  into  protracted 
legal  proceedings  as  the  spouses  become  accustomed  to  their  adversarial 
roles  and  show  less  and  less  willingness  to  agree  on  any  issue  which  might 
play  a  part  in  the  overall  strategy  of  the  litigation. 

In  summary,  an  alimony  action  founded  solely  upon  desertion  is  an 
uncertain,  hazardous  proceeding  for  any  dependent  wife.  Although  her 
marriage  may  have  utterly  broken  down,  if  she  leaves  the  matrimonial 
home  she  risks  complete  disentitlement;  if  she  is  too  persuasive  in  encourag- 
ing her  husband  to  leave,  she  may  be  similarly  disentitled  on  the  ground 
of  her  "constructive"  desertion;  if  her  husband  does  respond  to  her  con- 
tinuing willingness  to  resume  cohabitation,  which  she  must  prove,  her 
claim  may  be  defeated;  and  even  where  the  case  for  desertion  is  established, 
the  court  may  still  dismiss  her  claim  if  there  is  anything  in  her  conduct 
which  it  regards  as  reprehensible.^^ 

(b)   Adultery 

Adultery,  like  desertion,  is  both  a  ground  for  alimony  and,  where  the 
wife's  conduct  is  in  question,  a  bar  to  her  entitlement.  Although  the  logical 
symmetry  of  this  proposition  may  appear  superficially  to  be  just,  it  merely 
demonstrates  the  inextricable  relationship  which  now  exists  between 
breaches  of  matrimonial  duty  and  the  imposition  of  support  obligations 
at  law.  In  fact,  the  law  of  alimony  does  not  maintain  even  standards  be- 
tween husband  and  wife  in  any  matter  of  marital  misconduct;  this  is 
especially  true  in  the  case  of  adultery. 

A  wife  is  often  completely  disentitled  to  relief  if  she  is  found  to  have 
committed  adultery.  ^^  This  is  so  even  if  the  wife's  adultery  was  conduced 


i^Consent  on  the  part  of  a  wife  to  her  husband's  withdrawal  from  cohabitation  is 
a  defence  to  an  action  for  alimony  based  on  desertion:  H.  v.  H.,  [1944]  O.R.  438, 
[1944]  4  D.L.R.  173  (C.A.);  Nunn  v.  Nunn,  [1965]  1  O.R.  143,  148,  47  D.L.R. 
(2d)  128,  133  (C.A.);  Forster  v.  Forster  (1909),  14  O.W.R.  796,  1  O.W.N.  93 
(H.C.J. );  affirmed  (1909),  1  O.W.N.  419  (C.A.). 

I6\vhen  the  husband  leaves  the  matrimonial  home,  and  the  wife  alleges  desertion, 
the  court  has  a  general  discretion  to  review  the  wife's  conduct  and  to  refuse  to 
award  alimony  for  conduct  which  it  regards  as  reprehensible,  even  though  her 
conduct  has  not  attained  the  standard  of  cruelty.  Under  the  ecclesiastical  law  the 
court  had  no  jurisdiction  to  refuse  a  decree  for  restitution  of  conjugal  rights  on 
grounds  of  misconduct  short  of  cruelty  or  adultery.  The  effect  of  the  Matrimonial 
Causes  Act,  1884,  47  &  48  Vict.,  c.  68,  however,  was  to  give  the  court  discretion 
to  refuse  a  decree  for  restitution  of  conjugal  rights  on  grounds  of  misconduct  on 
the  part  of  a  wife  which  does  not  constitute  a  matrimonial  offence:  Russell  v. 
Russell,  [1895]  P.  315;  H.  v.  //.,  [1944]  O.R.  438,  [1944]  4  D.L.R.  173  (C.A.). 

17 Adultery  on  the  part  of  the  wife  cannot,  however,  form  the  basis  of  a  defence 
to  a  claim  for  alimony  if  the  adultery  has  been  connived  at  by  the  husband:  Rose 
W.Rose  (1932),  41  O.W.N.  124  (H.C.J.). 
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to  by  her  husband's  persistent  cruelty  or,  mdeed,  by  his  own  adultery.^ ^ 
The  same  result  would  occur  where  the  wife's  adultery  takes  place  after 
her  right  to  alimony  has  been  crystallized  in  a  judgment/^  and  the  spouses 
are  living  apart,  again,  despite  the  fact  that  her  husband  may  then  be  living 
with  another  woman.  However  often  the  facts  of  individual  cases^^  may 
suggest  fault  on  the  part  of  both  spouses,  the  wife  may  be  completely  dis- 
entitled to  alimony  without  regard  to  her  circumstances  of  need  if  she  is 
guilty  of  adultery,  cruelty  or  desertion. 

In  contrast  to  the  law  of  alimony,  adultery  does  not  constitute  an 
absolute  bar  to  entitlement  where  maintenance  is  awarded  as  relief  ancillary 
to  divorce.  In  practice,  a  divorce  court  rarely  deprives  a  dependent  wife^^ 
of  support  for  breaches  of  matrimonial  duty  if  she  is  found  to  be  in  need. 
In  the  cases  where  a  wife  is  deprived  of  support  in  divorce  proceedings 
for  reasons  of  matrimonial  misconduct,  the  misconduct  is  usually  flagrant 
in  character  and  the  husband's  conduct,  if  not  exemplary,  is  at  least  not 
seen  as  a  contributing  factor  in  the  breakdown  of  the  marriage. 

(c)   Cruelty 

When  cruelty  is  advanced  as  a  ground  for  alimony,  the  resulting  legal 
proceedings  are  inevitably  bitter  and,  consequently,  often  protracted. 
Cruelty  is  an  emotive  ground  inviting  vigorous  defences  and,  in  view  of  the 
purposes  of  alimony,  it  is  clearly  inappropriate  and  unnecessary.  The 
ultimate  anomaly,  however,  is  that  the  redefinition  of  "cruelty"  in  1968 
for  the  purposes  of  divorce  has  resulted  in  the  court  requiring  a  lesser 
standard  of  proof  of  cruelty  in  proceedings  for  the  dissolution  of  marriage 
than  it  does  from  an  applicant  who  is  merely  claiming  support  and  whose 
fervent  wish  may  be  to  keep  the  prospects  for  reconciliation  alive. 

To  establish  cruelty  in  alimony  proceedings,  the  conduct  complained 
of  must  be  "grave  and  weighty"  and  such  as  to  cause  danger  to  life,  limb 
or  health,  physical  or  mental,  or  to  give  rise  to  a  reasonable  apprehension 
of  such  danger.22  In  divorce  proceedings,  cruelty  may  be  established  as  a 
ground  of  divorce  without  demonstrating  that  the  conduct  in  question 
affects  or  threatens  the  physical  or  mental  health  or  well  being  of  the 
petitioner;  the  conduct  need  only  amount  to  "physical  or  mental  cruelty 
of  such  a  kind  as  to  render  intolerable  the  continued  cohabitation  of  the 
spouses".^^ 


i^The  principle  that  a  husband  is  not  entitled  to  rely  upon  his  wife's  adultery  as 

a  defence  to  a  claim  for  alimony  where  his  conduct  has  conduced  to  the  adultery 

is  not  applicable  in  Ontario:  Orford  v.  Orford  (1921),  49  O.L.R.  15,  58  D.L.R. 

25  (H.CJ.). 
^^Severn  v.  Severn  (1867),  14  Grant  U.C.   150;  Leonard  v.  Leonard  (1925),  28 

O.W.N.  448  (H.CJ.). 
20Amongst  lawyers  practising  family  law,  the  percentage  of  cases  involving  "shared" 

fault  has  been  estimated  to  be  as  high  as  90%.  This  is  one  of  the  reasons  why 

divorce,  in  preference  to  alimony,  is  frequently  seen  as  a  preferred  method  of 

securing  financial  provision  for  a  dependent  spouse. 
2iThe  cases  in  which  husbands  have  claimed  maintenance  in  divorce  proceedings 

are  so  few  in  number  that  it  cannot  be  said  that  there  is  any  practice  in  relation 

to  husbands. 
^^Russellw.  Russell,  [1897]  A.C.  395. 
23The  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  3(d);  Cuthbert  v.  Cuthbert,  [1968]  2 

O.K.  502,  69  D.L.R.  (2d)  637  (C.A.);  Knoll  v.  Knoll,  [1970]  2  O.R.  169,  10 

D.L.R.  (3d)  199  (C.A.). 
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In  an  Ontario  alimony  action  heard  in  1970,  the  plaintiff  argued  that 
the  test  of  cruelty  in  alimony  proceedings  should  be  the  same  test  as  that 
contained  in  the  Divorce  Act  rather  than  the  old,  more  stringent,  test  first 
laid  down  in  1895  in  Russell  v.  Russell.^^  Although  the  plaintiff  did  not 
succeed  on  the  facts,  the  trial  judge  commented  upon  the  anomaly  and 
outlined  the  approach  he  was  prepared  to  adopt  to  put  the  matter  right 
if  the  facts  of  the  case  had  permitted  him  to  do  so: ^^ 

An  action  such  as  the  present  is,  of  course,  not  brought  under  the 
provisions  of  the  Divorce  Act,  but  rather  under  the  older  common 
law  principles  applicable  prior  to  the  enactment  of  that  statute.  If  in 
such  cases  the  standard  of  Russell  v.  Russell  is  to  continue  to  be 
applied,  a  curious  result  wUl  follow.  Where  an  aggrieved  wife  refrains 
from  taking  the  somewhat  drastic  step  of  petitioning  for  divorce  but 
contents  herself  with  asking  support,  she  will  be  required  to  prove 
cruelty  of  a  singular  and  restricted  kind,  namely,  conduct  resulting  in 
real  or  apprehended  bodily  or  mental  injury,  whereas  when  she  adopts 
the  more  drastic  course  of  petitioning  for  divorce,  possibly  accom- 
panied by  support,  a  much  broader  range  of  cruelty,  which  need  only 
be  such  as  to  render  continued  cohabitation  intolerable,  becomes 
available  to  her.  In  the  light  of  the  clear  signpost  to  contemporary 
public  opinion  given  by  the  Divorce  Act,  it  would,  in  my  view,  be 
irresponsible  to  maintain  such  a  distinction.  There  is  nothing  incon- 
sistent with  the  notion  that  jurisdiction  to  grant  maintenance,  in  the 
absence  of  a  petition  for  divorce,  is  based  on  the  ancient  English  law 
requiring  that  cruelty  be  proved  if  the  Court  adopts  the  contemporary 
view  of  what  is  to  constitute  cruelty  that  emerges  from  the  Divorce 
Act,  and  in  appropriate  cases  it  should  be  the  duty  of  the  Court  to 
do  so. 

These  comments  were  expressly  disapproved  by  the  Ontario  Court 
of  Appeal  in  a  later  case^^  in  which  it  was  pointed  out  that  the  Divorce  Act 
alters  the  law  only  in  relation  to  the  dissolution  of  marriage.  In  the  absence 
of  legislative  change,  the  anomaly  will  continue  to  foster  distortions  of  the 
law  and  it  is  likely  that  alimony  as  a  matrimonial  remedy,  will  be  used 
less  and  less. 

It  may  well  be  that  the  Legislature  will  be  moved  to  remedy  what 
many  regard  as  an  unjust  anomaly  in  the  law  but,  in  my  view,  such 
a  change  in  the  law  cannot  be  made  by  the  Courts  because  they 
would  then  be  usurping  the  legislative  function. ^"^ 

The  retention  of  cruelty  as  a  ground  for  alimony  is  especially  harsh 
upon  dependent  spouses  who  are  unable  to  withdraw  from  the  matrimonial 


^^Supra,  footnote  22. 

25Barker  v.  Barker,  [1970]  3  O.R.  185,  193,  3  R.RL.  177,  185  (H.C.J.). 

^^Mildon  V.  Mildon,  [1971]  1  O.R.  390,  15  D.L.R.  (3d)  420  (C.A.). 

^ilbid.,  [1971]  1  O.R.  393,  15  D.L.R.  (3d)  423  per  Jessup,  J.A.  However  some 
judges  are  very  reluctant  to  give  full  effect  to  the  distinction  between  the  two  tests 
of  cruelty.  In  one  recent  decision,  the  test  in  Russell  v.  Russell  was  acknowledged 
to  be  the  test  applicable  to  cruelty  as  a  bar  to  entitlement  to  maintenance  in  the 
family  court;  however,  the  distinction  between  the  two  tests  was  blurred  when  the 
judge  adopted  the  view  that  the  test  need  not  be  applied  today  in  so  rigid  a  manner 
as  that  suggested  in  older  cases:  see  Mathers  v.  Mathers,  [1972]  1  O.R.  687,  7 
R.F.L.  62  (Co.  Ct.). 
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home.  Except  in  cases  involving  misconduct  of  the  most  blatant  character, 
it  is  uncertain  whether  a  judge  will  determine  that  the  particular  re- 
spondent's conduct  amounts  to  cruelty.  Each  case  must  be  decided  upon  its 
own  facts  and,  in  particular  upon  the  judge's  view  of  the  effect  of  the 
conduct  upon  the  individual  appUcant.^^  Mental  cruelty  is  especially  diffi- 
cult to  establish,  with  the  result  that  dependent  spouses  who  are  financially 
unable  to  withdraw  from  the  matrimonial  home,  or  who  are  reluctant  to 
do  so  because  of  their  responsibilities  toward  small  children,  or  who  fear 
that  their  withdrawal  will  be  construed  as  desertion,  are  required  to  suffer 
abuse  to  the  absolute  Hmits  of  their  medical  fitness,  or  patiently  to  await 
some  physical  manifestation  of  the  cruelty.^^ 

28Establishing  cruelty,  even  under  the  relaxed  definition  contained  in  the  Divorce 
Act,  is  still  difficult  owing  to  the  extensive  scope  for  judicial  opinion  as  to  what 
conduct  may  be  regarded  as  sufficiently  serious  to  render  continued  cohabitation 
"intolerable".  See  Studies  in  Canadian  Family  Law,  Mendes  da  Costa,  1972, 
Vol.  1,  pp.  458-462. 

Even  under  the  English  divorce  legislation,  where  cruelty  has  been  abolished  as 
a  nominative  head  of  fault  altogether  in  favour  of  wording  referable  to  behaviour 
of  such  a  kind  that  the  petitioner  "cannot  reasonably  be  expected  to  live  with  the 
respondent"  some  difficulties  still  exist.  This  is  evident  from  the  rather  extra- 
ordinary observations  made  in  Ash  v.  Ash,  [1972]  Fam.  135,  140,  [1972]  1  All 
E.R.  582,  585-586: 

In  order,  therefore,  to  answer  the  questions  whether  the  petitioner  can 
or  cannot  reasonably  be  expected  to  live  with  the  respondent,  in  my  judgment, 
I  have  to  consider  not  only  the  behaviour  of  the  respondent  as  alleged  and 
established  in  evidence,  but  the  character,  personality,  disposition  and  be- 
haviour of  the  petitioner.  The  general  question  may  be  expanded  thus:  can 
this  petitioner,  with  his  or  her  character  and  personality,  with  his  or  her  faults 
and  other  attributes,  good  and  bad,  and  having  regard  to  his  or  her  behaviour 
during  the  marriage,  reasonably  be  expected  to  live  with  this  respondent? 
It  follows  that  if  a  respondent  is  seeking  to  resist  a  petition  on  the  first  ground 
on  which  the  husband  in  this  case  relies,  he  must  in  his  answer  plead  and  in  his 
evidence  establish  the  characteristics,  faults,  attributes,  personality  and  be- 
haviour on  the  part  of  the  petitioner  on  which  he  relies.  Then,  if  I  may  give 
a  few  examples,  it  seems  to  me  that  a  violent  petitioner  can  reasonably  be 
expected  to  live  with  a  violent  respyondent;  a  petitioner  who  is  addicted  to 
drink  can  reasonably  be  expected  to  live  with  a  respondent  similarly  addicted; 
a  taciturn  and  morose  spouse  can  reasonably  be  expected  to  live  with  a  taci- 
turn and  morose  partner;  a  flirtatious  husband  can  reasonably  be  expected 
to  live  with  a  wife  who  is  equally  susceptible  to  the  attractions  of  the  opposite 
sex;  and  if  each  is  equally  bad,  at  any  rate  in  similar  respects,  each  can 
reasonably  be  expected  to  live  with  the  other. 
29In  many  cases,  this  may  well  result  in  serious  injury  or  death.  Family  disputes 
figure  more  prominently  in  the  statistics  of  violent  crime  than  is  generally  realized. 
In  his  Crime  and  Punishment  in  Britain,  (1968),  at  p.  21,  Nigel  Walker  analyses 
the  English  figures  as  follows : 

Like  many  other  crimes  of  violence,  [murders  are]  often  the  result  of 
domestic  disputes.  About  30  per  cent  of  adult  male  victims  were  killed  by 
wives  or  relatives,  over  half  the  adult  female  victims  by  husbands  or  relatives, 
and  about  three  in  every  four  victims  under  the  age  of  16  are  put  to  death 
by  their  own  parents  or  relatives. 
In  Canada  too,  the  statistics  reveal  that  violent  family  disputes  result  in  a  signifi- 
cant number  of  homicides,  and  a  substantial  number  of  assaults,  many  of  which, 
because  of  the  domestic  nature  of  the  dispute,  will  not  result  in  criminal  proceed- 
ings; John  Hogarth  in  pointing  out  that  most  recorded  crime  occurs  within  close 
ongoing  relationships  states  that  "60%  of  crimes  of  violence  occur  within  the 
family";  John  Hogarth,  Alternatives  to  the  Adversary  System,  at  p.  54  in  Law 
Reform  Commission  of  Canada,  Studies  on  Sentencing,  1974.  Requiring  a  spouse 
to  stay  in  the  home  where  there  is  serious  strife  may,  therefore,  be  an  actual 
matter  of  life  and  death. 
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Apart  from  the  fact  that  cruelty,  like  desertion  and  adultery  looks  only 
to  fault  as  its  basis,  perhaps  the  most  convincing  argument  against  retaining 
it  as  a  ground  for  alimony  is  that  it  requires  proof  of  conduct  that  often 
far  exceeds  the  norms  of  conduct  beyond  which  most  spouses  would  have 
concluded  that  it  was  unreasonable  for  them  to  continue  in  cohabitation. 
Alimony,  being  a  remedy  for  support  during  marriage,  should  be  as  much 
concerned  to  encourage  any  chance  of  reconciliation  as  to  provide  for  the 
consequences  of  irretrievable  marriage  breakdown  apart  from  divorce.  It 
is  therefore  wrong  in  principle,  unjust  in  practice,  and  a  distortion  of  the 
law  that  an  applicant  for  alimony  should  be  required  to  meet  a  burden 
of  proof  which  is  even  greater  than  that  required  to  establish  irretrievable 
marriage  breakdown  in  divorce  proceedings. 

2.    The  Formulation  of  New  Grounds 

In  making  this  Report,  we  have  been  very  much  aware  of  the  archaic 
nature  of  the  present  law,  the  injustices  brought  about  by  the  fault  concept, 
and  the  anomalies  which  the  provincial  law  of  support  during  m.arriage 
presents  when  contrasted  with  support  after  marriage  awarded  under  the 
Divorce  Act.  Bearing  in  mind  the  many  weaknesses  in  the  present  law,  we 
have  considered  upon  what  other  grounds  the  law  might  intervene  during 
the  existence  of  a  marriage.  This  question  is  a  crucial  one,  since  it  not  only 
sets  out  the  basis  of  entitlement  to  alimony,  but  also  the  circumstances 
under  which  a  court  may  at  times,  in  awarding  alimony,  make  financial 
provision  which  will  indirectly  make  it  both  easier  and  more  attractive  for 
the  husband  and  wife  to  live  apart.  Ontario  is  moreover,  the  only  Canadian 
province  which  has  no  distinct  legal  tradition  of  judicial  separation  upon 
which  the  court's  intervention  in  this  area  might  be  separately  justified. 

The  Commission  has  considered  three  alternative  grounds  upon  which 
the  court  might  act  to  award  alimony:  (a)  failure  to  maintain;  (b)  the 
breakdown  of  the  marriage;  and  (c)  marital  discord.  Since  each  of  these 
has,  in  addition,  substantial  implications  for  the  nature  of  the  relief  which 
might  be  awarded,  we  will  sketch  out  some  of  the  characteristics  of  any 
new  relief  which  reform  of  the  law  might  introduce. 

(a)   Failure  to  Maintain 

The  test  for  deciding  when  alimony  should  be  awarded  might  be  based 
solely  on  the  ground  of  failure  to  maintain.  This  test  substitutes  for  a  con- 
cept of  a  matrimonial  offence,  an  objective  test  of  need,  and  failure  to 
meet  that  need.  While  this  is,  of  course,  desirable,  this  ground  does  severely 
narrow  the  range  of  occasions  upon  which  a  court  may  act.  The  problems 
of  a  family  may  be  highly  complex,  and  may  involve  a  multitude  of  per- 
sonal, psychological  and  social  issues.  A  test  which  is  simply  concerned 
with  the  adequacy  of  maintenance  provided  is  too  narrow  to  permit  the 
court  to  intervene  in  all  cases  where  the  spouses  need  the  court's  assistance 
and  authority. 

Legislation,  which  adopts  the  concept  of  failure  to  maintain,  has  taken 
two  general  forms:  a  strong  form  and  a  weak  form.  The  strong  test  is  one 
of  "wilful  neglect  to  maintain",  a  form  of  words  originally  devised  in  1895, 
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in  England ;3^  the  second  is  a  more  objective  test  that  one  party  has  "not 
received  reasonable  maintenance". 

In  England,  the  Matrimonial  Causes  Act  1973  has  temporarily  estab- 
lished,^^ an  independent  remedy  in  alimony  based  upon  the  ground  of 
"wilful  neglect  to  maintain"  a  spouse.  Section  27  of  the  Act  provides  as 
follows: 

(1)  Either  party  to  a  marriage  may  apply  to  the  court  for  an  order 
under  this  section  on  the  ground  that  the  other  party  to  the  marriage 
(in  this  section  referred  to  as  the  respondent)  — 

(a)  being  the  husband,  has  wilfully  neglected  — 

(i)   to  provide  reasonable  maintenance  for  the  applicant,  or 

(ii)  to  provide,  or  to  make  a  proper  contribution  towards, 
reasonable  maintenance  for  any  child  of  the  family  to  whom 
this  section  applies; 

(b)  being  the  wife,  has  wilfully  neglected  to  provide,  or  to  make  a 
proper  contribution  towards,  reasonable  maintenance  — 

(i)  for  the  appHcant  in  a  case  where,  by  reason  of  the  impair- 
ment of  the  applicant's  earning  capacity  through  age,  illness 
or  disability  of  mind  or  body,  and  having  regard  to  any 
resources  of  the  applicant  and  the  respondent  respectively 
which  are,  or  should  properly  be  made,  available  for  the 
purpose,  it  is  reasonable  in  all  the  circumstances  to  expect 
the  respondent  so  to  provide  or  contribute,  or 

(ii)  for  any  child  of  the  family  to  whom  this  section  applies. 

The  concept  of  "wilful  neglect  to  maintain"  as  a  ground  for  awarding 


^^Summary  Jurisdiction  (Married  Women)  Act,  1895,  58  &  59  Vict.  c.  39. 
3ilt  can  reasonably  be  predicted  that  this  section  will  be  short-lived,  due  to  its  history 
as  a  compromise  proposal  designed  to  avoid  jurisdictional  difficulties.  Section  27 
of  the  Matrimonial  Causes  Act,  1973  re-enacted  section  6  of  the  Matrimonial 
Proceedings  and  Property  Act,  1970,  an  Act  which  directly  resulted  from  Law 
Commission  recommendations.  However,  this  latter  section  in  no  way  represented 
their  final  policy  on  inter-spousal  support  obligations:  see  Law  Com.  No.  25,  Re- 
port on  Financial  Provision  in  Matrimonial  Proceedings,  July  1969,  at  p.  9,  para. 
19.  Far  from  emphatically  endorsing  the  concept  of  limited  mutuality,  the  Law 
Commission  merely  intended  to  make  an  interim  proposal,  which  would  achieve 
a  modicum  of  uniformity  between  the  approach  to  support  in  the  Magistrates' 
Court,  and  in  the  High  Court,  pending  "a  complete  reformulation  of  mutual 
obligations  to  maintain". 

Recently  the  Law  Commission  has  suggested  another  reform  of  this  provision  in 
its  Working  Paper  No.  53,  Matrimonial  Proceedings  in  Magistrates'  Courts,  Sep- 
tember?, 1973,  at  p.  22: 

36.  Any  new  legislation  affecting  the  obligations  of  parties  during  marriage 
will  have  to  be  expressly  drafted  to  override  the  common  law  by  making  the 
obligations  reciprocal;  and  to  amend  section  6  of  the  1970  Act  by  introducing 
full  reciprocity  and  removing  the  requirement  to  establish  that  the  failure 
to  maintain  was  wilful.  Our  terms  of  reference  require  us  to  avoid  the  creation 
of  anomalies  in  related  legislation  and  section  6  is  certainly  "related  legis- 
lation". Accordingly,  we  propose  that  section  6  of  the  1970  Act  should  be 
amended  so  as  to  bring  it  into  line  with  the  new  provision  which  we  have 
formulated. 
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alimony  has,  however,  many  difficulties;  it  goes  far  towards  re-introducing 
the  entire  unsatisfactory  concept  of  matrimonial  offence  into  the  law.  The 
technical  meaning  which  the  word  "wilful"  has  come  to  bear  in  the  law, 
results  in  it  being  necessary  to  prove  an  almost  direct  refusal  to  maintain, 
a  deliberate  and  obstinate  decision  not  to  provide.-^-  Obviously  this  test  is 
such  a  stringent  one,  that  many  real  cases  of  need  will  not  be  met  by  it. 
The  experience  of  England  shows  that,  due  to  these  difficulties  of  proof, 
many  wives  in  need  may  be  denied  support  simply  as  a  result  of  ignorance 
or  misunderstanding;  an  identical  provision  in  the  English  Matrimonial 
Causes  Act  was  recently  criticized  as  follows: 

No  order  can  be  made  under  section  22  unless  it  is  proved  that  the 
husband  has  been  guilty  of  wilful  neglect  to  provide  reasonable  main- 
tenance. This,  as  we  pointed  out  in  the  Working  Paper,  means  that  if 
the  husband  has  not  known  that  the  wife  is  in  need  or  has  genuinely 
thought  that  he  has  an  excuse  for  not  maintaining  her,  the  application 
has  to  be  dismissed  notwithstanding  that  it  is  clear  that  the  wife  is 
entitled  to  provision  for  the  future  and  that  the  husband  is  unlikely  to 
pay.  While  the  position  is  clearly  less  than  satisfactory  it  cannot  be 
properly  reformed  until  the  whole  basis  of  the  duty  to  maintain  is 
reformulated  in  relation  both  to  the  divorce  court  and  the  magistrates' 
courts.  When  that  occurs  it  may  well  be  possible  to  get  away  from 
the  concept  of  wilful  neglect  and  to  base  the  jurisdiction,  as  in  New 
Zealand, ^^  on  the  fact  that  the  applicant  "is  not  receiving  or  is  not 
likely  to  receive"  such  maintenance  as  is  objectively  reasonable  in 
the  circumstances.^* 

England  is,  thus,  contemplating  a  move  from  the  strict  test  toward  a  more 
objective  test  of  need.  The  reports  and  working  papers  of  the  Law  Com- 
mission are  eloquent  on  the  weaknesses  of  using  "wilful  neglect  to  main- 
tain" as  a  basis  for  reformulating  the  duty  to  maintain;  we  in  Ontario  can 
usefully  profit  from  their  experience. 

A  new  formulation  of  grounds,  incorporating  the  objective  test  was 
recently  tentatively  proposed  by  the  Law  Commission : 

What  we  have  proposed  on  the  basis  of  the  principles  formulated  in 
this  Paper  is  that  either  party  to  a  marriage  should  be  able  to  apply 
to  a  magistrates'  court  for  an  order  on  one  or  more  of  the  following 
grounds: 

(a)  that  the  respondent  has  failed  to  provide  such  maintenance  for 
the  applicant  or  for  any  children  as  is  reasonable  in  all  the 
circumstances;  or 

(b)  that  the  respondent  has  behaved  in  such  a  way  that  the  applicant 
cannot  reasonably  be  expected  to  live  with  the  respondent;  or 

(c)  that  the  respondent  is  in  desertion.-^^ 


32See  R.  V.  Senior,  [1899]  1  Q.B.  283,  290. 

^^Domestic  Proceedings  Act  1968,  ss.  25-30. 

34Law  Com.  No.  25,  Report  on  Financial  Provision  in  Matrimonial  Proceedings, 

July  1969,  p.  10,  para.  21. 
35Law  Com.  Working  Paper  No.  53,  Family  Law,  Matrimonial  Proceedings  in 

Magistrates'  Courts,  September  7,  1973,  p.  28,  para.  44. 
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Although  this  formulation  has  shortcomings,^^  it  goes  far  to  providing  a 
satisfactory  new  ground  upon  which  alimony  might  be  awarded.^^  And  yet 
even  this  more  objective  test  has  difficulties  which  make  it  much  less  than 
perfect  as  a  formula  for  reform.  The  court  needs  some  guidance  in  deciding 
when  it  is  appropriate  to  become  involved  in  the  settlement  of  individual 
family  disputes;  the  court's  intervention  is  not  something  that  should  take 
place  casually,  especially  when  the  result  may  be  the  break-up  of  a  family. 
The  mere  words  used  in  the  Working  Paper  "...  has  failed  to  provide  such 
maintenance  ...  as  is  reasonable  in  all  the  circumstances  .  .  ."  do  not,  in 
our  view,  provide  sufficient  assistance  to  the  judge. ^^ 

Perhaps  more  vitally,  any  legislation  which  would  base  alimony  solely 
on  the  ground  of  failure  to  maintain  would,  of  necessity,  be  completely 
unable  to  deal  with  the  most  common  form  of  matrimonial  problem  to  reach 
the  court:  a  problem  which  often  extends  beyond  maintenance  to  involve, 
perhaps,  custody  of  children,  occupation  of  the  home,  financial  settlements, 
or  separation.  A  broad  range  of  remedies  is  required  to  deal  with  this  range 
of  problems.  This  test  of  financial  need  is  far  too  narrow  a  focus  for  the 
courts  effectively  to  deal  with  family  strife.  In  addition  the  adoption  of  the 
test  would  bring  into  court  the  recalcitrant  and  parsimonious  husband  who 
refuses  to  provide  adequate  maintenance  for  his  family,  whose  wife  still 
lives  with  him  in  a  state  of  friction  far  short  of  serious  trouble,  and  intends 
to  so  continue.  Should  the  court  be  empowered  to  intervene  where  there 
is  no  great  evidence  of  matrimonial  strife  except  for  financial  squabbles? 
Using  the  adversary  system  of  the  courts  in  this  situation  would  even 
increase  the  marital  discord,  by  hardening  positions,  taking  away  the  possi- 
bility of  discussion  and  compromise.  We  consider  that  the  court  should  not 
be  made  to  serve  as  a  vehicle  for  formal  state  intervention  into  domestic 
disturbances,  which  could  far  better  be  settled  by  the  spouses  themselves 
or  with  the  aid  of  marital  counselling. 


36The  last  two  heads  of  the  proposal  are  the  least  satisfactory.  We  will  discuss  "in- 
tolerable behaviour"  as  a  new  ground  for  awarding  alimony  later  in  this  chapter. 
The  utility  of  the  proposal  is  considerably  reduced  by  the  retention  of  desertion 
as  a  ground  for  maintenance.  Earlier  in  this  Report  we  analysed  the  weaknesses 
of  the  present  law  of  desertion  and  argued  against  its  retention.  The  Law  Com- 
mission claimed  that  it  was  necessary  to  keep  desertion  as  a  separate  ground  for 
maintenance,  to  enable  an  applicant  who  anticipated  subsequent  divorce  proceed- 
ings to  prove  desertion  as  soon  as  it  begins.  However  we  consider  that  potentially 
easing  the  burden  of  proof  in  a  subsequent  divorce  is  insufficient  justification  for 
retaining  desertion  as  a  formal  ground  for  alimony.  It  must  yield  to  a  general 
move  away  from  strict  proof  of  matrimonial  offences,  away  from  concepts  which 
find  their  origin  in  divorce  law,  and  are  clearly  inappropriate  short  of  irretrievable 
breakdown  of  the  marriage. 

'"''''The  scheme  has  many  advantages  and  contains  a  number  of  elements  which  this 
Commission  regards  as  of  critical  importance  in  any  reformulation  of  the  grounds 
for  alimony:  the  relevance  of  matrimonial  fault  is  reduced,  becoming  merely  a 
discretionary  consideration;  need  is  emphasized;  there  is  no  requirement  that 
nominative  matrimonial  offences  be  strictly  proved,  except  for  desertion;  and 
lastly  that  the  remedy  is  available  to  both  husband  and  wife. 

38Even  less  satisfactory  in  this  respect  is  the  formulation  adopted  in  British  Colum- 
bia, whereby  a  spouse  can  apply  for  maintenance  on  grounds  including  [that  the 
other  spouse]  "refuses  or  neglects  without  reasonable  excuse,  to  provide  reasonable 
support  and  maintenance  for  his  spouse":  the  Family  Relations  Act,  S.B.C.  1972, 
c.  20,  s.  18(1).  The  practical  effect  of  this  double  test  of  reasonableness  if  used 
exclusively  is  to  leave  the  question  of  maintenance  in  all  respects  entirely  to  the 
discretion  of  the  presiding  judge. 
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Refusal  to  maintain  is,  in  short,  an  inadequate  formulation  of  the 
grounds  for  legal  intervention  into  an  existing  marriage.  A  far  broader 
perspective  is  needed,  one  that  looks  at  all  the  aspects  of  the  marriage,  that 
can  be  used  to  examine  whether  a  particular  marriage  has  deteriorated  to 
the  extent  that  the  law  must  step  in,  and  try  to  provide  some  stability  in 
an  emotionally  fraught  situation. 


(b)  Marriage  Breakdown:  the  Fault  Concept  Modified 

We  have  considered  how  far  the  law  of  support  obligations  should 
follow  the  thinking  of  recent  divorce  laws  in  many  countries,^^  and  adopt 
a  concept  of  marriage  breakdown  as  the  sole  ground  for  relief.  Historically 
alimony  laws  have  often  closely  paralleled  the  prevailing  divorce  laws,*^ 
and  we  must  be  aware  of  the  major  shift  in  emphasis  in  divorce  from  fault- 
based  offence  concepts  to  broader  based  concepts  of  marriage  breakdown: 
in  Canada,  the  enactment  of  the  Divorce  Act,  which  embodies  a  concept 
of  marriage  breakdown,  signalled  a  marked  change  of  emphasis  in  the  way 
family  law  treats  the  casualties  of  a  broken  home. 

Marriage  breakdown  may  be  determined  by  the  court  as  a  justiciable 
fact,  in  which  case  the  fundamental  question  is: 

Does  the  evidence  before  the  court  reveal  such  failure  in  the  matri- 
monial relationship,  or  such  circumstances  adverse  to  that  relationship, 
that  no  reasonable  probability  remains  of  the  spouses  again  living 
together  as  husband  and  wife  for  mutual  comfort  and  support?^  ^ 

Such  a  test  generally  requires  an  extensive  examination  of  all  the  relevant 
facts  in  the  history  of  the  marriage,  and  thus,  in  practice,  this  test  has 
rarely^^  been  adopted  in  this  form.  Doubts  have  also  been  expressed  as  to 
whether  the  issue  of  marriage  breakdown  is  in  fact  justiciable  and  whether 
a  potentially  humiliating  and  distressing  inquest  into  a  relationship  is  even 


39See  generally  Rheinstein,  Marriage  Stability,  Divorce  and  the  Law  (1972). 

^^We  have  noted  earlier  that  Ontario's  current  law  of  alimony  reproduces  both  the 
philosophy  and  the  grounds  of  the  divorce  law  of  Victorian  England.  If  provincial 
law  since  1896  had  kept  in  step  with  the  English  law  on  which  it  is  based,  the 
sole  ground  for  alimony  would  now  in  fact  be  marriage  breakdown. 

^'^Putting  Asunder:  A  Divorce  Law  for  Contemporary  Society,  at  pp.  38-39,  (1966). 

42Two  notable  exceptions  have  been  Sweden  and  the  state  of  California.  Sweden's 
Marriage  Law  (Giftermalsbalken)  of  1 1  June  1920  speaks  of  "deep  and  permanent 
discord  which  has  rendered  the  parties  unable  to  continue  their  marital  life". 
California's  divorce  provisions  read  as  follows: 

s.  4506.    A  court  may  decree  a  dissolution  of  the  marriage  or  legal  separation 
on  either  of  the  following  grounds,  which  shall  be  pleaded  generally: 

(1)  Irreconcilable  differences,  which  have  caused  the  irremedial  breakdown 
of  the  marriage. 

(2)  Incurable  insanity. 

s.  4507.    Irreconcilable  differences  are  those  grounds  which  are  determined 
by  the  court  to  be  substantial  reasons  for  not  continuing  the  marriage  and 
which  make  it  appear  that  the  marriage  should  be  dissolved: 
California  Civ.  Code,  ss.  4506  to  4507.  (Cited  in  Rheinstein,  supra,  footnote  39, 
at  pp.  141,366-67.) 
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desirable. ^^  As  a  result  of  these  doubts,  the  test  has  often  taken  a  modified 
form,  a  form  which  is  a  compromise  between  matrimonial  fault  and 
marriage  breakdown.  Both  the  Canadian  and  English  divorce  laws,  while 
in  form  adopting  the  principle  of  irretrievable  breakdown  of  marriage,  have 
in  substance  preserved  the  traditional  offence  grounds,  and  added  to  them 
a  ground  based  on  separation.  Before  the  court  is  allowed  to  find  that  a 
breakdown  exists  to  such  an  extent  that  the  dissolution  of  the  marriage  is 
warranted,  it  must  require  proof  of  one  or  more  enumerated  facts.  Mar- 
riage breakdown  is  thus  given  a  technical  meaning,  the  characteristics  as 
well  as  the  occasions  of  it  being  precisely  limited,  often  by  reference  to 
enumerated  heads  of  this  conduct. 

Our  task,  however,  is  not  to  re-enter  a  well-documented  debate  on 
the  nature  of  divorce  which  has  engaged  legal  writers  and  law  reform  bodies 
for  some  forty  years;  rather  we  are  concerned  to  determine  whether  it  is 
appropriate  to  transplant  any  of  the  new  grounds  for  divorce  into  the 
provincial  law  of  support  obligations.  Two  jurisdictions,  England  and 
British  Columbia,  have  gone  far  toward  assimilating  the  tests  used  for 
awarding  alimony  to  those  used  in  the  divorce  context,  the  former  by 
directly  equating  the  divorce  and  judicial  separation  tests,^^  and  the  latter 
by  incorporating  the  tests  set  out  in  the  Divorce  Act"^^  within  its  judicial 
separation  provisions. ^^  In  both  jurisdictions  alimony  is  awarded  as  relief 


43As  the  Law  Commission  commented  in  its  report  on  Reform  of  the  Grounds  of 
Divorce:  The  Field  of  Choice  (1966,  Cmnd.  3 123 )  p.  36,  para.  71 : 

The  basic  weakness,  as  we  see  it,  of  the  proposals  of  the  Archbishop's  Group 
is  that  they  call  for  an  elaborate,  time-consuming  and  expensive  investigation 
to  satisfy  the  court  that  the  marriage  has  irretrievably  broken  down.  The 
realities  of  the  situation  are  that  unless  the  marriage  had  broken  down  the 
parties  would  not  be  before  the  court.  Conceivably,  it  may  not  have  broken 
down  irretrievably,  but  if  cohabitation  has  ended  and  both  parties  are  con- 
vinced that  reconciliation  is  impossible  the  chances  of  saving  it  are  remote. 
The  parties  are  likely  to  be  better  judges  of  the  viability  of  their  own  mar- 
riage than  a  court  can  hope  to  be,  even  with  the  most  elaborate  and  searching 
inquest. 
^^Matrimonial  Causes  Act,  1973,  (Eng.)  ss.  1,  17.  The  decree  for  restitution  of  con- 
jugal rights  was  abolished  in  England  in  1970  and  marriage  breakdown  is  now 
the  sole  ground  for  the  remedies  of  divorce  and  judicial  separation.  In  both  pro- 
ceedings marriage  breakdown  is  established  upon  proof  of  one  or  more  of  the 
following  facts: 

(a)  that  the  respondent  has  committed  adultery  and  the  petitioner  finds  it  in- 
tolerable to  live  with  the  respondent; 

(b)  that  the  respondent  has  behaved  in  such  a  way  that  the  petitioner  cannot 
reasonably  be  expected  to  live  with  the  respondent; 

(c)  that  the  respondent  has  deserted  the  petitioner  for  a  continuous  period  of 
at  least  two  years  immediately  preceding  the  presentation  of  the  petition; 

(d)  that  the  parties  to  the  marriage  have  lived  apart  for  a  continuous  period  of 
at  least  two  years  immediately  preceding  the  presentation  of  the  petition 
(hereafter  in  this  Act  referred  to  as  "two  years'  separation")  and  the  re- 
spondent consents  to  a  decree  being  granted; 

(e)  that  the  parties  to  the  marriage  have  lived  apart  for  a  continuous  period  of 
at  least  five  years  immediately  preceding  the  presentation  of  the  petition 
(hereafter  in  this  Act  referred  to  as  "five  years'  separation"). 

4»The  approach  set  out  in  section  4  of  the  Divorce  Act,  R.S.C.  1970,  c.  D-8,  is 
slightly  more  restrictive  than  the  English  legislation. 

4  6The  Family  Relations  Act,  S.B.C.  1972,  c.  20.  The  incorporation  of  these  grounds 
into  British  Columbia's  legislation  puts  the  remedy  of  judicial  separation  on  this 
ground  on  the  same  analytical  footing  as  the  English  legislation,  although  the 
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ancillary  to  a  decree  of  judicial  separation.  The  general  approach  adopted 
in  England  and  British  Columbia  has  many  demonstrable  advantages  over 
the  antiquated  law  of  alimony  in  this  jurisdiction.  Marriage  breakdown 
could  be  re-defined  to  become  a  workable  and  comprehensive  test  for  the 
law  of  support  during  marriage,  a  test  that  would  examine  honestly  and 
directly  all  the  circumstances  of  the  marriage  and  ensure  that  the  court's 
intervention  to  award  support  was  both  desirable  and  fair.  Moreover  it 
is  a  test  with  which  our  courts  in  exercising  divorce  jurisdiction,  already 
have  some  familiarity. 

Although  the  definition  of  "marriage  breakdown"  used  in  either  the 
Canadian  or  Enghsh  legislation  is  sometimes  seen  as  too  restrictive,  either 
of  these  tests  would  be  a  significant  improvement  upon  the  present  grounds 
for  alimony.  It  is  easy  to  list  the  advantages  which  would  result  from 
introducing  into  our  law,  the  English  wording,  for  example,  employed 
within  the  Matrimonial  Causes  Act,  1973. 

Fault  would  disappear  as  an  independent  ground  of  alimony;  instead 
it  would  be  relevant  merely  as  evidence  that  the  marriage  had  broken 
down.  Proof  that  one  party  had  committed  adultery  would  no  longer  auto- 
matically entitle  the  other  to  alimony;  the  applicant  would  be  required  to 
establish,  in  addition,  that  continued  cohabitation  with  the  respondent  was 
intolerable.  Cruelty,  which  is  an  inordinately  complex  legal  concept,  would 
disappear  as  a  separate  head  of  matrimonial  fault;  instead  it  would  merely 
have  to  be  shown,  that  the  respondent  had  behaved  in  such  a  way,  that  it 
was  unreasonable  in  all  the  circumstances  to  expect  the  applicant  to  live 
with  the  respondent.  Separation  for  a  prescribed  period  would  replace 
desertion  as  a  ground  for  alimony  in  recognition  of  the  fact  that  marriages 
may  break  down  without  fault  on  either  side,  or  indeed  with  fault  on  both 
sides.  And  finally,  both  parties  would  be  equally  able  to  claim  support  from 
each  other. 

Except  for  Ontario,  the  Canadian  provinces  provide  for  alimony  as 
relief  ancillary  to  judicial  separation  which,  in  turn,  is  invariably  based 
upon  the  fault  concept:  all  but  four  rest  their  provisions  solely  upon 
English  law.*^  Of  the  others,^ ^  all  but  British  Columbia  use  variations  of 


concept  of  breakdown  used  is  more  restrictive  than  that  used  in  England  where 
matrimonial  fault  is  relevant  merely  as  evidence  of  breakdown  rather  than  as  a 
separate  basis  for  proceedings. 

47Manitoba:  The  Queen's  Bench  Act,  R.S.M.  1970,  c.  280,  s.  52,  see  also  Walker 
V.  Walker,  [1919]  A.C.  947;  New  Brunswick:  Divorce  Court  Act,  R.S.N.B.  1952, 
c.  63;  Newfoundland:  Hounsel  v.  Hounsel,  [1949]  3  D.L.R.  38,  23  M.P.R.  59, 
and  see  generally  the  Judicature  Act,  R.S.N.  1970,  c.  187,  s.  4;  Nova  Scotia: 
Alimony  Act,  R.S.N.S.  1967,  c.  7,  s.  1;  Ontario:  see  discussion  in  Chapter  3,  supra, 
p.  61;  Prince  Edward  Island:  Divorce  Court  Act,  1835,  5  Will.  IV,  c.  10, 
[P.E.L],  Divorce  Act,  S.P.E.I.  1949,  c.  10,  Reference  re  Divorce  Act,  [1952] 
2  D.L.R.  513  (P.E.LS.C),  MacKinnon  v.  MacKinnon  (1964),  44  D.L.R.  (2d) 
433;  in  Quebec  the  provision  for  Separation  from  Bed  and  Board,  the  equivalent 
of  judicial  separation,  is  contained  in  the  Code  Civil,  Arts.  186-91. 

48Alberta:  The  Domestic  Relations  Act,  R.S.A.  1970,  c.  113,  s.  7;  British  Columbia: 
the  Family  Relations  Act,  S.B.C.  1972,  c.  20,  s.  10;  Saskatchewan:  The  Queen's 
Bench  Act,  R.S.S.  1965,  c.  73,  s.  25. 

Although  both  Alberta's  and  Saskatchewan's  legislation  is  premised  almost  entirely 
on  matrimonial  fault,  nevertheless  both  of  these  enactments  do  eliminate  the 
anomalous  distinction  between  the  old  test  of  cruelty  in  alimony  actions  and  the 
new  test  under  the  Divorce  Act. 
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the  concept  of  matrimonial  offence  as  a  basis  for  alimony  law.  British 
Columbia  alone  has  gone  further  and  has  incorporated  the  provisions  of 
the  federal  Divorce  Act  within  the  sections  of  the  Family  Relations  Act"^^ 
dealing  with  judicial  separation  and  alimony: 

10.(1)   Subject  to  subsection  (2),  an  action  for  judicial  separation 
may  be  brought  in  the  court  by  a  spouse 

(a)  who  would  be  entitled,  under  the  Divorce  Act  (Canada),  to 
petition  the  court  for  dissolution  of  marriage; 

(b)  who  would  be  entitled,  under  subsection  (1)  of  section  18,  to 
apply  to  a  judge  of  the  Provincial  Court  of  British  Columbia  for 
an  order  under  part  IV. 

18.(1)  Where  a  spouse 

(a)  refuses  or  neglects,  without  reasonable  excuse,  to  provide  reason- 
able support  and  maintenance  for  his  spouse;  or 

(b)  ceases,  without  reasonable  excuse,  to  live  with  his  spouse;  or 

(c)  treats  his  spouse  with  physical  or  mental  cruelty  of  such  a  kind 
that  his  spouse  could  not  reasonably  be  expected  to  live  with 
him;  or 

(d)  is,  by  reason  of  frequent  drinking  of  intoxicating  Hquor,  or  fre- 
quent use  of  a  narcotic  as  defined  by  the  Narcotic  Control  Act 
(Canada),  a  person  with  whom  his  spouse  could  not  reasonably 
be  expected  to  live;  or 

(e)  is  guilty  of  adultery,  sodomy,  bestiaUty,  rape,  or  a  homosexual 
act,  that  has  not  been  invited,  connived,  or  condoned  at  by  his 
spouse; 

the  other  spouse  may  apply  for  an  order  under  this  part. 

These  sections  by  incorporating  the  comprehensive  provisions  of  the 
Divorce  Act^^  give  a  broad  selection  of  grounds  upon  which  the  court 
might  intervene;  but  how  many  of  these  are  suited  to  the  remedy  of 
alimony? 

Most  of  these  heads  of  conduct  merely  amphfy  the  old  matrimonial 
offences;  they  are  at  best  marginally  relevant  to  questions  of  support.  We 
have  discussed  earUer  in  this  chapter^  ^  the  weaknesses  of  using  adultery, 


49The  Family  Relations  Act,  S.B.C.  1972,  c.  20. 

soThe  Family  Relations  Act  indirectly  uses  the  sixteen  justifiable  grounds  for  divorce 
within  its  test:  adultery,  sodomy,  bestiality,  rape,  homosexual  act,  subsequent 
marriage,  physical  cruelty,  mental  cruelty,  imprisonment  for  an  aggregate  period 
of  not  less  than  three  years,  imprisonment  for  not  less  than  two  years  on  sentence 
of  death  or  sentence  of  ten  years  or  more,  addiction  to  alcohol,  addiction  to 
narcotics,  whereabouts  of  spouse  unknown,  non-consummation,  separation  for  not 
less  than  three  years  and  desertion  for  not  less  than  five  years. 
Sexual  offences  and  cruelty  remain  separate  named  grounds  for  divorce  in  their 
own  right;  the  other  grounds  are  used  to  prove  that  the  marriage  has  permanently 
broken  down. 

^'^Supra,  pp.  68-76. 
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cruelty  and  desertion  as  parts  of  a  test  for  alimony.  While  in  some  respects 
the  English  formulation  in  the  Matrimonial  Causes  Act,  1973  that  "the 
respondent  has  behaved  in  such  a  way  that  the  petitioner  cannot  reasonably 
be  expected  to  live  with  the  respondent"^^  is  a  significant  improvement 
upon  the  law  of  cruelty,  it  nonetheless  labels  one  party  as  guilty,  and 
focusses  attention  on  specific  offences  and  away  from  the  future  lives  of  the 
parties  in  much  the  same  way  as  the  older  law.^^  On  the  positive  side,  a 
dependent  spouse  would  not  be  required  to  meet  the  heavy  burden  of  proof 
involved  in  establishing  legal  cruelty;  indeed  in  this  respect  the  wording 
is  preferable  even  to  the  relaxed  definition  in  the  Divorce  Act  which  re- 
quires proof  of  conduct  rendering  continued  cohabitation  "intolerable". 
However,  if  tension  and  animosity  between  husband  and  wife  persisted  for 
some  time,  there  could  well  be  little  real  choice  to  be  made  in  deciding 
whether  the  conduct  of  one  or  the  other  was  more  reprehensible.  More- 
over, such  a  ground  might  not  afford  any  remedy  where  the  sole  symptom  of 
marriage  breakdown  was  utter,  complete,  and  mutual  indifference.  The 
ground  thus  offers  only  a  marginal  improvement  upon  the  existing  concepts 
of  matrimonial  fault.  Similarly  the  provision  in  the  Family  Relations  Act 
of  British  Columbia  that  "a  spouse  .  . .  ceases,  without  reasonable  excuse, 
to  live  with  his  spouse"^*  scarcely  goes  beyond  the  present  unsatisfactory 
law  of  desertion.^^  The  Act,  in  addition,  expressly  retains  adultery  and  the 
unnatural  matrimonial  offences  as  grounds  for  maintenance.^^  Throughout 
the  Family  Relations  Act,  we  can  see  that  the  grounds  for  support  have 
been  adapted  from  the  matrimonial  offences  relevant  to  divorce  proceedings, 
although  often  the  standard  proof  is  considerably  relaxed.^"^  The  only  newly 
formulated  grounds  in  the  Act  are  those  dealing  with  "failure  to  provide 
support  and  maintenance"^^  and  "separation". ^^  We  have  discussed  "failure 
to  maintain"  at  length  earlier:  we  repeat  that  a  test  of  mere  financial  need 
is  far  too  limited  to  deal  with  the  matter  of  support,  which  often  requires 
that  related  issues  such  as  the  custody  and  maintenance  of  children  and 
matrimonial  property  rights  be  determined  together  with  the  issue  of 
support,  in  order  to  resolve  the  marital  dispute  satisfactorily. 


^'^Matrimonial  Causes  Act,  1973  (Eng.),  s.  1(2)  (b). 

53British  Columbia  relaxes  considerably  the  standard  of  proof  in  its  "cruelty" 
ground,  for  while  cruelty  is  specifically  retained,  the  applicant  need  not  establish 
that  continued  cohabitation  is  "intolerable",  only  that  he  or  she  could  not 
"reasonably  be  expected  to  live  with"  the  respondent:  Family  Relations  Act, 
S.B.C.  1972,  c.  20,  s.  18(l)(c). 
54/^/W.,  s.  18(l)(b). 
^^The    English    provisions    specifically    retain    desertion    as    a    separate   ground: 

Matrimonial  Causes  Act,  1973,  s.  l(2)(c). 
^^Family  Relations  Act,  S.B.C.  1972,  c.  20,  s.  18(l)(e). 
^"^Yov  instance,  compare  the  provisions  on  alcohol  and  drug  addiction, 

...  is,  by  reason  of  frequent  drinking  of  intoxicating  liquor  or  frequent  use  of 
a  narcotic  . . . ,  a  person  with  whom  his  spouse  could  not  reasonably  be 
expected  to  live:  Family  Relations  Act,  S.B.C.  1972,  c.  20,  s.  18(1  )(d), 
with 

.  .  .  has,  for  a  period  of  not  less  than  three  years .  .  .  been  grossly  addicted  to 
alcohol,  or  a  narcotic  . .  .  and  there  is  no  reasonable  expectation  of  the 
respondent's  rehabilitation  within  a  reasonably  foreseeable  period:  Divorce 
Act,  R.S.C.  1970,  c.  D-8,  s.  4(1)  (b). 
^^Family  Relations  Act,  S.B.C.  1972,  c.  20,  s.  18(1)  (a). 

'^^Divorce  Act,   R.S.C.    1970,   c.   D-8,   s.   4(1  )(e),   incorporated   into  the  Family 
Relations  Act,  S.B.C.  1972,  c.  20,  by  s.  10(1) (a). 
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However  appropriate  separation  for  a  period  of  years  may  be  as  a 
ground  for  divorce,  it  is  singularly  inappropriate  for  adaptation  into  the  law 
of  alimony,  where  the  needs  to  be  met  are  immediate  and  pressing.  Indeed 
a  delay  in  bringing  proceedings  under  the  existing  law  may  be  a  reason  for 
disentitling  a  spouse  to  interim  alimony,  or  may  affect  the  quantum  of  any 
final  award  because  the  court  may  presume  that  the  applicant's  needs  are 
modest  or  even  illusory.  To  require  separation  for  any  minimum  period  as 
a  ground  for  support  would  be  inconsistent  with  its  basic  purposes.  Al- 
though it  is  desirable  that  alimony  should  in  some  cases  be  available  on  a 
"no  fault"  basis,  it  is  also  clear  that  it  should  be  available  to  a  dependent 
spouse  who,  in  the  absence  of  financial  relief  of  this  kind,  would  be  unable 
to  live  apart.  Separation,  like  most  other  grounds  for  awarding  alimony  or 
judicial  separation  does  not  appear  to  have  been  rationalized  apart  from 
the  more  drastic  and  final  remedy  of  divorce.  If  "marriage  breakdown" 
was  to  be  used  as  the  test  for  awarding  support,  clearly  it  would  require 
to  be  defined  in  a  very  different  way  from  that  used  in  the  Divorce  Act. 
This  is,  perhaps,  the  chief  objection  against  using  "marriage  breakdown" 
as  the  test  for  awarding  alimony  in  Ontario.  Too  much  of  the  existing 
divorce  law  of  both  Canada  and  England  incorporates  the  old  elements 
of  fault  with  new  provisions  which  are  quite  inappropriate  when  used 
for  awarding  alimony.  Matrimonial  fault  is  now,  as  it  always  has  been, 
an   oblique   and    superficial   way   of   deciding   when   and   how   a   court 
should  intervene,  an  unsatisfactory  foundation  on  which  to  build  a  rational, 
just  and  humane  system  of  family  support  law.  "Irretrievable  marriage 
breakdown"  itself  is  far  too  drastic  and  severe  a  formulation  for  an  alimony 
ground. ^^  Marital  strife  must  have  become  so  exacerbated  that  it  can  accu- 
rately be  characterized  as  irretrievable  breakdown;  and  the  prospects  of 
reconciliation  must  be  as  remote  as  they  are  in  practice  in  divorce.  Such 
harshness  is  manifestly  inappropriate  and  unjust. 

Clearly  neither  matrimonial  fault  nor  marriage  breakdown  can  provide 
a  totally  satisfactory  basis  for  this  area  of  law.  The  mere  introduction  into 
the  law  of  alimony  in  Ontario  of  the  grounds  for  judicial  separation  as 
formulated  in  England  or  in  other  Canadian  provinces,  would  only  be  a 
marginal  improvement  on  our  present  law.  The  need  for  support  during 
marriage  may  arise  long  before  there  has  been  any  irretrievable  marriage 
breakdown,  and  it  is  inappropriate  to  retain  matrimonial  misconduct,  how- 
ever expressed,  as  the  consideration  of  paramount  importance.  We  are 
forced  to  conclude  that  only  a  totally  new  formula  will  suffice :  that  a  more 
rational  and  flexible  ground  must  be  devised,  which  can  be  used  to  deal 
fairly  and  directly  with  the  difficult  issues  presented  by  alimony  and  separa- 
tion. 

(c)   Marital  Discord 

Apart  from  divorce,  under  what  circumstances  should  a  spouse  be 
able  to  ask  the  court  to  intervene  in  a  marriage  to  order  the  payment  of 
maintenance  by  the  other  spouse? 


60The  provisions  of  section  17(2)  of  the  Family  Relations  Act,  S.B.C.  1972,  c.  20, 
to  the  effect  that  the  court  need  not  be  concerned  to  establish  irretrievable 
marriage  breakdown  in  proceedings  for  judicial  separation  do  not  alter  the 
essential  character  of  the  grounds  enumerated  in  section  1  of  the  Act. 
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Qearly,  the  court  should  be  hesitant  to  intervene  in  domestic  quarrels 
which  the  spouses  could  by  themselves,  or  with  the  aid  of  marital  coun- 
selling, be  reasonably  expected  to  resolve  without  resorting  to  litigation. 
The  attitude  of  the  law,  particularly  the  provincial  law  governing  support 
during  marriage,  should  be  to  nurture  rather  than  to  jeopardize  any  pros- 
pects of  reconciliation.  Grounds  which  encouraged  the  spouses  to  resort  to 
litigation  prematurely,  would  almost  certainly  foster  an  early  polarization 
of  their  positions  and  thus  injure  their  prospects  of  reconciliation.  Spouses 
should  be  encouraged  to  resolve  their  differences  by  mutual  agreement 
wherever  possible. 

There  is  another  extreme,  however,  which  must  also  be  avoided  in 
formulating  new  grounds  for  maintenance  during  marriage.  The  grounds 
must  not  be  recast  in  such  strict  terms  that  the  parties  are  required,  as  now, 
to  endure  the  distress  of  marital  discord  to  the  point  of  irretrievable  mar- 
riage breakdown.  Such  an  approach  exposes  to  risk  the  property  and  civil 
rights  of  dependent  spouses  for  an  undue  period,  and  may  be  equally  harm- 
ful to  prospects  of  reconciliation.  Although  a  trial  separation,  for  example, 
may  seem  an  unlikely  step  toward  reconciliation,  this  is  often  the  method 
by  which  discordant  spouses  try  to  arrange  a  temporary  truce  in  their 
marital  hostilities.  If  the  parties  are  determined  to  separate,  and  are  unable 
to  agree  in  every  respect  upon  the  terms  of  their  separation,  the  law  must 
be  prepared  to  deal  with  this  lack  of  consensus  before  the  ill  will  between 
them  increases  to  such  a  degree  that  they  abandon  any  possibility  of 
future  reconciliation.  The  new  grounds  for  maintenance  therefore  must 
be  sufficiently  broad  to  embrace  not  only  clear  cases  of  irretrievable  mar- 
riage breakdown,  but  also  any  marital  discord  in  which  the  spouses  are 
so  at  odds  over  their  problems  that,  unless  remedied,  this  may  lead  to  their 
differences  becoming  irreconcilable.  Accordingly,  the  new  grounds  must 
encompass  the  existing  matrimonial  offences  of  adultery,  cruelty  and  deser- 
tion, but  formal  proof  of  these  offences  should  no  longer  be  a  necessary 
condition  to  obtaining  relief  from  the  court;  enumerated  matrimonial 
offences  should  not  be  expressly  incorporated  into  any  reformulation  of 
the  grounds  for  maintenance. 

We  therefore  recommend  that  the  court  should  be  able  to  award 
maintenance  whenever  it  is  established  that  spouses  are  experiencing  marital 
discord  of  such  a  degree  that  they  cannot  reasonably  be  expected  to  live 
together. 

We  have  considered  whether  any  legislation  intended  to  implement 
this  recommendation  should  specify  the  circumstances  in  which  it  is  appro- 
priate for  the  court  to  find  that  this  degree  of  "marital  discord"  exists.  This 
approach  is  adopted,  as  we  have  seen,  in  our  divorce  legislation  in  defining 
"marriage  breakdown"  as  a  ground  for  the  dissolution  of  marriage.  It  is 
obvious  that  the  law  governing  the  dissolution  of  marriage,  concerned  as 
it  is  with  the  drastic  and  final  remedy  of  divorce,  must  ensure  as  a  matter 
of  public  policy  that  the  judiciary  grants  relief  only  upon  well  defined 
minimum  standards  of  intervention.  The  disadvantage  of  this  approach, 
however,  is  that  a  disparity  is  created  at  the  outset  between  the  strict  legal 
meaning  of  the  term  being  defined  and  the  meaning  attributed  to  it  by  the 
public  at  large. 
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We  are  of  the  opinion  that  no  attempt  should  be  made  in  legislation 
to  define  the  term  "marital  discord"  more  closely  than  has  been  proposed. 
It  is  important  that  the  term  be  given  its  ordinary  meaning,  since  it  is 
intended  to  describe  the  very  circumstance  in  which  a  dependent  spouse 
may  be  expected  to  invoke  the  court's  jurisdiction  to  enforce  a  right  to 
maintenance.  Moreover,  although  marital  discord  in  the  requisite  degree 
would  constitute  the  sole  ground  for  maintenance,  neither  spouse  has  an 
absolute  right  to  maintenance  under  a  concept  of  mutual  support  obliga- 
tions. In  every  case  the  court  must  consider  the  spouses'  relative  economic 
needs,  their  conduct  and  other  enumerated  factors.  Accordingly,  any  further 
elaboration  of  the  term  "marital  discord",  would  restrict  unnecessarily  the 
court's  opportunity  to  do  justice  in  particular  cases. 

"Marital  discord  of  such  a  degree  that  the  spouses  cannot  reasonably 
be  expected  to  live  together"  should,  in  law,  be  treated  as  a  justicable  fact 
and  left  to  be  determined  by  the  court  after  considering  all  the  circum- 
stances of  individual  cases. 

3.    Factors  Affecting  Maintenance  Awards:  Legislative  Criteria 

Since  our  concept  of  mutual  support  obligations  would  not,  unlike 
the  existing  law,  proceed  upon  the  assumption  that  wives  are  always  in- 
herently dependent  upon  their  husbands  for  support,  how  is  the  court  to 
determine  whether,  to  whom  or  in  what  amount  support  is  to  be  awarded? 
We  have  already  considered  when  the  court  should  have  jurisdiction  to 
award  maintenance  during  marriage:  when  the  spouses  are  experiencing 
marital  discord  of  such  a  degree  that  they  cannot  reasonably  be  expected 
to  live  together.  We  now  consider  the  working  scheme  within  which  the 
court  will  exercise  its  new  jurisdiction  to  award  support  to  either  spouse. 

(a)   The  Existing  Law 

The  existing  law  is  confused.  It  is  possible  to  state  with  some  certainty 
whether  a  wife  is  entitled  to  receive  support,  but  there  is  much  less  certainty 
concerning  the  means  by  which  our  courts  arrive  at  a  given  level  of  support. 
There  is,  in  truth,  no  universally  accepted  method  of  assessing  the  amount 
of  support  and,  while  there  are  many  factors  which  the  courts  may  con- 
sider, there  are  few  which  they  must  consider. 

In  the  Study  on  Support  Obligations  prepared  for  the  Ontario  Law 
Reform  Commission  by  its  Research  Team,  the  existing  law  was  simi- 
marized  as  follows: 

In  an  independent  action  for  alimony,  the  amount  of  alimony  is 
in  the  discretion  of  the  court,  exercised  "upon  an  equitable  view"  of 
all  the  circumstances  of  the  particular  case  .... 

In  determining  the  amount,  regard  should  be  had  not  only  to  the 
station  in  life  of  the  parties  but  also  to  the  amount  and  nature  of  the 
property  of  which  each  is  possessed,  and  to  all  the  circumstances,  such 
as  the  possibility  of  illness  and  lack  of  employment;  the  conduct  of 
the  parties;  the  husband's  attempt,  if  any,  to  divest  himself  of  his 
source  of  income  so  as  to  put  it  beyond  his  wife's  reach;  or  to  reduce 
his  income  by  making  unproductive  investments  or  by  refusing  to 
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work.  Although  the  wife's  independent  income  should  be  taken  into 
account,  it  is  doubtful  whether  her  share  should  be  reduced  because 
of  her  earning  capacity.  Some  decisions  hold  that  it  should  not;  others 
take  her  earning  capacity  into  account.  The  fact  that  the  wife  is  sup- 
porting children  of  the  marriage  is  a  ground  on  which  the  amount  of 
alimony  is  sometimes  made  larger  than  it  otherwise  would  be  or  on 
which  a  separate  allowance  for  their  maintenance  is  made,  but  it  has 
also  been  held  that  the  existence  of  a  child  should  not  be  taken  into 
account  in  awarding  alimony,  since  alimony  is  not  maintenance  to  the 
child  but  to  the  wife.^^ 

Under  traditional  legal  principles,  the  "innocent"  wife  is  entitled  to 
be  supported  by  her  "guilty"  husband  at  a  standard  of  living  consonant 
with  her  "station  in  life"  or,  if  that  is  not  possible,  at  least  at  a  level  which 
accords  with  her  husband's  standard  of  living.  Accordingly,  the  terms 
"alimony"  or  "maintenance"  do  not  refer  to  any  single  or  fixed  standard  of 
support,  or  even  to  a  standard  which  may  be  readily  determined  by  arith- 
metical formulae  or  other  direct  methods.^-  The  terms  "dependency"  and 
"need"  when  used  in  the  context  of  inter-spousal  support  obligations  are 
relative  terms,  and  must  not  be  interpreted  as  referring  always  to  a  marginal 
standard  of  support.  These  terms  merely  describe  the  factual  situation  when 
one  spouse  relies  upon  another  for  financial  support,  a  situation  usually 
accompanied  by  their  joint  expectation  that  this  support  will  continue,  or 
at  least  will  not  be  unilaterally  or  arbitrarily  withdrawn.  In  every  case,  the 
amount  of  support  awarded  to  the  "dependent"  spouse  is  determined  by 
the  court  upon  an  "equitable  view"  of  all  the  relevant  circumstances,  includ- 
ing the  prior  standard  of  living  enjoyed  by  the  dependant. 

In  practice,  the  amount  of  alimony  is  an  issue  more  often  affected 
by  pragmatic  considerations  than  by  strict  legal  principles;  few  dependent 
spouses  are  supported  at  the  same  standard  of  living  which  they  enjoyed 
prior  to  separation.  The  necessity  of  maintaining  two  households  almost 
always  results  in  a  lower  standard  of  living  for  both  spouses  and  where 
there  are  children  to  be  maintained,  the  courts  naturally  treat  their  support 
as  a  matter  of  priority.^^  Where  the  respondent  spouse's  income  is  itself 


61  See  Study  on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario  Law 
Reform  Commission,  Vol.  XII,  at  p.  48 1  and  cases  cited. 

^'^Various  formulae  have  been  considered  by  the  courts  in  assessing  the  amount  of 
alimony;  a  "one-third  rule",  in  reality  a  rule  of  thumb,  persisted  for  some  time 
in  Ontario.  Under  this  rule  judges  would  frequently  award  alimony  to  a  wife 
based  upon  one-third  of  the  husband's  net  income.  All  formulae,  including  the 
one-third  rule,  have  been  discredited  in  recent  cases  as  being  too  arbitrary.  See 
Johnstone  v.  Johnstone,  [1967]  1  O.R.  211,  216,  60  D.L.R.  (2d)  26,  31  (C.A.); 
MacDonald  and  Ferrier,  Canadian  Divorce  Law  and  Practice,  sec.  11,  p.  48 
(1969);  Douglas  Fitch,  Factors  in  Assessing  Quantum:  Seven  Rules  of  Thumb, 
p.  5  in  Canadian  Bar  Association  Continuing  Education  Seminars,  No.  2,  Family 
Law,  1973. 

^Hn  both  alimony  and  divorce  proceedings,  the  court  attempts  to  save  the  children 
harmless,  as  regards  their  own  maintenance,  from  the  effects  of  marriage  break- 
down. Accordingly,  the  amount  of  maintenance  awarded  to  children  will  often 
be  governed  by  the  principle  that  they  should  be  supported  "to  the  same  standard 
of  living  as  that  which  they  would  have  enjoyed  had  the  family  break-up  not 
occurred".  This  is  so  notwithstanding  that  it  may  be  necessary  to  reduce  the 
alimony  otherwise  payable  to  a  dependent  spouse  in  order  to  achieve  the  desired 
result  for  the  children:  Paras  v.  Paras,  [1971]  1  O.R.  130,  134-35  per  Kelly,  J.A., 
14D.L.R.  (3d)  546,550-51  (C.A.). 
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marginal,  the  amount  of  support  awarded  to  the  dependent  spouse  may  be 
considerably  less  than  the  amount  required  to  meet  even  basic  needs.  Even 
where  the  respondent's  income  is  sufficient  to  maintain  both  spouses  at  a 
reasonable  standard  following  separation,  alimony  may  be  awarded  at  a 
lower  standard.  For  example,  where  a  judge  regards  some  aspect  of  the 
applicant's  conduct  as  reprehensible,  although  not  constituting  a  matri- 
monial offence,  the  award  may  be  reduced  by  an  amount  which  may  vary 
drastically  according  to  the  personal  views  of  the  judge  as  to  the  seriousness 
of  the  conduct  in  question.^* 

Often  the  notion  of  fault  leads  the  law  into  the  converse  situation: 
alimony  may  be  awarded  at  a  higher  standard  than  may  seem  just  in  all 
the  circumstances.  Apart  from  conduct,  the  other  "relevant  circumstances" 
which  the  court  may  consider  are  so  varied  and  diffuse^^  that  it  is  some- 
times difficult  to  know  what  assumptions  or  reasoning  led  to  the  decision 
and,  specifically,  whether  undue  weight  was  given  to  any  particular  factor 
or  whether  other  relevant  factors,  although  raised  in  evidence,  were  dis- 
regarded. In  such  cases  the  opportunity  to  appeal  may  be  unjustly  curtailed 
because  the  premises  of  the  original  decision  are  vague  or  unknown.  As 
we  have  said,  there  are  many  factors  which  the  court  may  consider,  but 
there  are  few  which  they  must  consider  in  awarding  alimony. 

It  would  not  be  possible,  except  by  the  introduction  of  arithmetical 
formulae,  to  bring  absolute  certainty  into  the  law  governing  the  standard 
of  support  to  which  dependent  spouses  are  entitled  to  be  maintained.  We 
reject  the  use  of  arithmetical  formulae;  they  are  inherently  arbitrary,  and 
especially  so  under  a  concept  of  mutual  support  obligations.^^  Moreover, 
the  use  of  such  formulae  would  be  inconsistent  with  our  earlier  conclusion 
that  the  existing  relationship  between  the  imposition  of  support  obligations 
and  the  observance  of  matrimonial  duties  should  not  be  severed  completely, 
but  should  rather  be  given  a  more  modern  perspective. 

The  fact  remains  that  there  are  many  considerations  which  may  affect 
the  assessment  of  maintenance  and  more,  rather  than  less,  flexibility  is 


^^Supra,  Chapter  2,  p.  16. 

65The  extensive,  often  conflicting,  case  law  on  this  matter  has  been  reviewed  in  the 
published  working  papers  of  the  Commission's  Research  Team  {supra,  footnote 
61)  and  by  many  other  writers.  The  factors  considered  by  the  court  in  awarding 
alimony  include,  amongst  others,  the  following:  The  conduct  of  the  parties; 
the  capital  as  well  as  the  income  of  each  spouse;  the  spouses'  earning  capacities 
and  also  their  potential  earning  capacities;  the  respondent's  ability  to  secure 
credit;  the  obligations  of  each  spouse  including  their  obligation  to  support  or 
care  for  dependent  children;  the  spouses'  prior  standard  of  living;  rights  of 
ownership  or  occupancy  in  the  matrimonial  home;  the  availability  of  welfare 
assistance;  financial  benefits  accruing  to  the  husband  from  any  adulterous 
association;  the  nature  of  the  respondent's  assets  and  the  probable  impact  upon 
him  of  any  order  having  the  effect  of  requiring  their  liquidation;  the  net  financial 
position  of  both  spouses  following  any  award  having  regard  to  their  reduced 
liability  for  income  tax;  the  length  of  the  marriage;  the  age  and  health,  both 
mental  and  physical,  of  the  parties,  the  prospects  of  divorce  and  of  remamage; 
and  the  dependent  spouse's  probable  future  needs. 

66For  similar  reasons,  we  have  earlier  rejected  the  suggestion  that  the  courts  be 
prevented  by  statute  from  ever  awarding  maintenance  at  less  than  a  subsistence 
standard  when  the  respondent  is  able  to  maintain  a  dependant  to  that  standard 
or  better:  supra.  Chapter  2,  p.  22. 
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required  under  a  concept  of  mutual  support  obligations,  a  concept  in  which 
need  rather  than  fault  is  emphasized,  and  under  which  the  question  of 
entitlement  to  support  is  not  determined  in  an  absolute  manner.  We  have 
concluded,  therefore,  that  the  best  approach  to  reducing  the  disparities  in 
the  existing  methods  adopted  by  our  courts  in  assessing  maintenance  and 
the  undue  emphasis  sometimes  given  to  individual  factors,  is  to  isolate,  in 
the  form  of  legislative  criteria,  the  considerations  of  apparent  and  general 
importance  in  maintenance  proceedings.  The  criteria  which  we  propose 
would  only  form  minimum  guidelines,  but  the  court  would  be  expected  to 
examine,  and  to  weigh  in  every  case  all  the  enumerated  factors  which, 
having  regard  to  the  evidence,  warranted  consideration.^^ 


(b)  Enumerated  or  General  Criteria? 

If  legislative  criteria  are  enacted  to  guide  the  courts  in  making  or 
refusing  awards  of  maintenance,  should  the  guidelines  be  very  general  in 
nature  like  those  contained  in  the  Divorce  Act^^  or  more  specific,  like  those 
contained  in  section  25  of  the  English  Matrimonial  Causes  Act,  1973.^^ 


^^Clearly,  if  the  court  failed  to  consider  or  to  give  due  weight  to  any  of  the 
enumerated  criteria  which,  according  to  the  evidence,  it  ought  to  have  con- 
sidered, an  appeal  might  lie:  see  Parrott  v.  Parrott,  [1945]  O.W.N.  180-81  per 
Laidlaw,  J.A.,  [1945]  2  D.L.R.  264,  265  (C.A.). 

The  Matrimonial  Causes  Act,  R.S.O.  1937,  c.  208,  empowers  the  Court  to 
direct  payment  of  such  sum  "as  the  Court  may  think  reasonable".  The  basis 
upon  which  the  sum  is  to  be  determined  and  the  manner  of  exercise  of  the 
discretion  vested  in  the  Court  are  specified  in  the  Act.  The  Court  must 
have  regard  (a)  to  the  fortune,  if  any,  of  the  wife,  (b)  to  the  ability  of 
the  husband  to  pay,  and  (c)  to  the  conduct  of  the  parties:  The  Matrimonial 
Causes  Act,  supra,  s.  1. 

It  is  essential  to  the  proper  exercise  of  the  statutable  discretion  to  take 
into  consideration  all  the  matters  specified  in  the  Act.  A  sum  which  has 
been  fixed  without  due  regard  to  any  one  or  more  of  those  matters  cannot 
be  justified  in  law. 
68R.S.C.  1970,  c.  D-8,  s.  11  which  provides  that  the  court  may  award  maintenance 
"if  it  thinks  it  fit  and  just  to  do  so  having  regard  to  the  conduct  of  the  parties 
and  the  condition,   means   and   other  circumstances  of  each  of  them .  . .". 
Section  11  of  the  Divorce  Act  supersedes  section  1  of  The  Matrimonial  Causes 
Act,  R.S.O.  1970,  c.  265  which  also  contains  general  criteria  that  were  applicable 
to  awards  of  maintenance  in  divorce  proceedings  prior  to  the  enactment  of  the 
Divorce  Act  in  1968. 
69Section  25(1)  of  the  Matrimonial  Causes  Act,  1973,  provides  as  follows: 

(1)  It  shall  be  the  duty  of  the  court  in  deciding  whether  to  exercise  its 
powers  under  section  23(1) (a),  (b)  or  (c)  or  24  above  in  relation  to  a 
party  to  the  marriage  and,  if  so,  in  what  manner,  to  have  regard  to  all  the 
circumstances  of  the  case  including  the  following  matters,  that  is  to  say  — 

(a)  the  income,  earning  capacity,  property  and  other  financial  resources 
which  each  of  the  parties  to  the  marriage  has  or  is  likely  to  have  in 
the  foreseeable  future; 

(b)  the  financial  needs,  obligations  and  responsibilities  which  each  of  the 
parties  to  the  marriage  has  or  is  likely  to  have  in  the  foreseeable 
future; 

(c)  the  standard  of  living  enjoyed  by  the  family  before  the  breakdown  of 
the  marriage; 

(d)  the  age  of  each  party  to  the  marriage  and  the  duration  of  the  marriage; 

(e)  any  physical  or  mental  disability  of  either  of  the  parties  to  the  mar- 
riage; 
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The  decision  here  depends  upon  the  purposes  to  be  served  by  the  legislative 
criteria. 

The  Alberta  Institute  of  Law  Research  and  Reform  in  its  recent 
Working  Paper  on  Matrimonial  Support  preferred  the  more  specific  English 
criteria,  but  tentatively  recommended"^^  the  adoption  of  the  general  criteria 
outlined  in  section  11  of  the  Divorce  Act.  The  Institute  was  concerned  to 
achieve  uniformity  between  any  new  provincial  legislation  respecting  mar- 
ital support  obligations  and  the  maintenance  provisions  in  the  Divorce  Act. 
We  agree  that  inconsistencies  in  the  basic  principles  of  federal  and  provin- 
cial legislation  in  this  area  should  be  eliminated,  but  we  do  not  consider 
that  such  inconsistencies  would  necessarily  arise  merely  through  the  adop- 
tion by  Ontario  of  more  specific  criteria  than  those  outlined  in  the  Divorce 
Act.  As  we  have  said,  the  criteria  which  we  propose  would  form  only 
minimum  guidelines  and  concern  matters  which  are  of  apparent  or  general 
importance  to  all  proceedings  in  which  maintenance  is  at  issue.  Moreover, 
the  criteria  contained  in  section  1 1  of  the  Divorce  A  ct  afford  so  little  guid- 
ance and  are  so  general  in  character  that  it  is  difficult  to  imagine  enumer- 
ated criteria  which  could  be  said  to  be  in  conffict  with  its  provisions. 

We  are  of  the  opinion  that  enumerated,  or  specific,  criteria  are  to  be 
much  preferred  over  the  very  general  guidelines  contained  in  section  11. 
We  have  recommended,  for  example,  that  the  significance  of  marital  mis- 
conduct in  maintenance  proceedings  should  be  reduced  by  considering  it 
as  one  factor  only,  in  the  context  of  other  relevant  considerations.'^^  If  the 
factors  against  which  evidence  of  marital  misconduct  is  to  be  weighed  are 
spelled  out,  this  will  be  accomplished;  if  they  are  not,  the  courts  may  con- 
tinue to  rely  unduly  on  prior  decisions  under  the  old  law  of  alimony  in 
which  matrimonial  fault  is  the  consideration  of  paramount  importance.  As 
we  have  seen,  this  appears  to  have  occurred  in  some  of  the  decisions  under 
the  Divorce  Act  owing  to  the  lack  of  guidance  in  its  maintenance  provisions. "^^ 

There  are  additional  reasons  for  preferring  specific  guidelines.  Under 
a  concept  of  mutual  support  obligations  certain  factors,  such  as  the  earning 
capacity  or  potential  earning  capacity  of  the  spouses,  assume  increased 
importance.  Although  the  concept  must  not  be  interpreted  as  requiring 
spouses  always  to  exhibit  some  degree  of  economic  self-reliance,  clearly, 
under  such  a  concept  the  courts  may  expect  a  considerably  higher  degree 


(f)  the  contributions  made  by  each  of  the  parties  to  the  welfare  of  the 
family,  including  any  contribution  made  by  looking  after  the  home  or 
caring  for  the  family; 

(g)  in  the  case  of  proceedings  for  divorce  or  nullity  of  marriage,  the  value 
to  either  of  the  parties  to  the  marriage  of  any  benefit  (for  example, 
a  pension)  which,  by  reason  of  the  dissolution  or  annulment  of  the 
marriage,  that  party  will  lose  the  chance  of  acquiring; 

and  so  to  exercise  those  powers  as  to  place  the  parties,  so  far  as  it  is 
practicable  and,  having  regard  to  their  conduct,  just  to  do  so,  in  the  finan- 
cial position  in  which  they  would  have  been  if  the  marriage  had  not  broken 
down  and  each  had  properly  discharged  his  or  her  financial  obligations  and 
responsibilities  towards  the  other. 

■^^Working  Paper  on  Matrimonial  Support,  Alberta  Institute  of  Law  Research  and 
Reform,  June  1974,  p.  80. 

'^^Supra,  Chapter  2,  section  3(c),  De-emphasizing  Matrimonial  Fault. 

^^Ibid. 
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of  self-reliance  than  at  present  on  the  part  of  young  spouses,  without  chil- 
dren, whose  marriages  have  been  of  short  duration.  As  well,  the  court  will 
sometimes  be  required  to  determine  not  only  whether  maintenance  should 
be  awarded,  but  to  whom  it  should  be  awarded.  In  most  cases,  this  will  be 
an  easy  decision  but  it  may  not  always  be  so,  especially  where  the  husband 
is  the  claimant.  If  such  cases  are  not  to  be  rejected  out  of  hand,  the  court 
must  consider  carefully  the  relative  economic  positions  of  the  spouses,  the 
nature  of  their  reliance  upon  one  another  and  whether  the  dependent 
spouse's  need  is  such  as  to  give  rise  to  a  support  obligation  in  the  respon- 
dent. 

Finally,  we  have  recommended  that  the  range  of  orders  which  the 
court  may  make  in  maintenance  proceedings  should  be  vastly  expanded  to 
include,  among  others,  lump  sum  awards,  orders  directing  the  transfer  of 
property,  ordering  security,  orders  limiting  the  duration  of  periodic  pay- 
ments and  the  variation  of  arrears. "^^  If  the  courts  are  to  be  consistent  in 
exercising  these  expanded  powers,  there  should  be  a  modicum  of  certainty 
at  the  outset  about  any  factors  which  are  generally  of  importance  in  main- 
tenance proceedings. 

(c)   The  Criteria 

We  have  considered  many  factors  which  might  be  said  to  have  prima 
facie  significance  or  to  be  of  apparent  importance  in  proceedings  for  matri- 
monial support.  In  coming  to  our  conclusions  as  to  which  factors  should 
be  included  in  provincial  legislation  as  minimum  guidelines  for  the  court 
to  consider  in  making  or  refusing  awards  of  maintenance  during  marriage, 
we  have  critically  examined  the  criteria  enumerated  in  the  marital  support 
legislation  in  other  jurisdictions.'^^ 

We  have  concluded  that  specific  legislative  criteria  should  be  enacted 
to  assist  the  court  in  determining  whether  to  make  or  to  refuse  an  award 
of  maintenance  to  a  dependent  spouse  during  marriage  and,  in  addition, 
to  assist  the  court  in  determining  the  nature  and  the  amount  of  any  award 
which  may  be  appropriate  in  a  particular  case.  In  awarding  maintenance 
to  either  spouse  during  marriage,  the  court  should  have  regard,  therefore, 
to  all  the  circumstances  of  the  case,  including  the  evidence  introduced  on 
the  following  matters: 

(i)  the  income,  property  and  other  financial  resources  or  benefits 
which  each  of  the  spouses  has,  or  is  reasonably  likely  to  have  in 
the  foreseeable  future; 

(ii)   the  need  of  the  dependent  spouse,  in  determining  which,  the  court 
may  have  regard  to  the  prior  standard  of  living  of  the  family; 


'^^Infra,  Chapter  4,  Maintenance  Proceedings  in  the  Supreme  Court,  Orders  by  the 
Court,  pp.  106-129. 

74 Of  particular  assistance  to  the  Commission  was  the  legislation  in  England,  the 
Matrimonial  Causes  Act,  1973,  s.  25;  in  New  Zealand,  the  Domestic  Proceedings 
Act,  1968,  ss.  25  to  34,  inclusive;  in  British  Columbia,  the  Family  Relations 
Act,  S.B.C.  1972,  c.  20,  s.  25;  and  in  the  United  States,  the  uniform  statutory 
guidelines  recommended  by  the  National  Conference  of  Commissioners  on  Uni- 
form State  Laws  in  the  draft  Uniform  Marriage  and  Divorce  Act,  s.  308. 
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(iii)  the  conduct  of  the  parties*/^ 

(iv)   the  age  of  the  parties  and  the  duration  of  the  marriage; 

(v)  the  earning  capacity,  including  the  potential  earning  capacity  of 
each  spouse  and,  in  the  case  of  the  dependent  spouse,  the  extent 
to  which  his  or  her  earning  capacity  has  been  affected  or  dimin- 
ished by  reason  of  the  responsibilities  assumed  during  marriage  ;'^^ 

(vi)  the  contribution  of  each  of  the  spouses  to  the  welfare  of  the  family, 
including  any  contribution  made  by  them  in  looking  after  the  home 
or  caring  for  the  family; 

(vii)  the  responsibilities  of  both  spouses,  including  their  responsibilities 
to  any  other  person  whom  either  of  them  has  a  legal  obligation 
to  support  and  their  responsibilities  to  any  other  person  whom 
they,  or  either  of  them,  are  in  fact  supporting,  to  such  extent,  if 
any,  as  the  court  in  all  the  circumstances,  and  having  regard  to 
the  public  interest,  thinks  proper  ;'^'^ 

(viii)   the  spouses'  physical  and  mental  condition. 

(d)   Comment 

The  factors  which  we  have  enumerated,  taken  individually,  should  be 
seen  as  having  apparent  relevance  in  all  maintenance  proceedings.  The 
factors  cannot,  indeed  should  not,  be  given  any  weighted  importance  in  a 
statute;  they  must  be  considered  together,  and  their  relative  importance 
is  something  which  should  only  be  determined  in  individual  cases  upon  the 
evidence  presented  to  the  court  by  the  spouses.  Again,  it  is  important  to 
emphasize  that  the  enumerated  matters  are  intended  to  serve  only  as 
minimum  guidelines,  and  not  as  a  list  of  exclusive  considerations  for  the 
court  in  maintenance  proceedings. 


"^^In  any  legislation  intended  to  implement  these  recommendations,  the  conduct 
of  the  parties  should  be  included  in  the  enumerated  criteria  as  one  factor  only 
to  be  considered  by  the  court.  It  should  not,  as  in  England,  be  given  a  separate 
position  in  the  relevant  statutory  provision,  otherwise  the  court  may  infer  from 
its  placement  that  it  is  a  factor  to  be  given  weighted  importance:  see  Matri- 
monial Causes  Act  (Eng.)  1973,  s.  25(1);  Working  Paper  on  Matrimonial 
Support,  p.  80,  Alberta  Institute  of  Law  Research  and  Reform  (June  1974). 

'''^Although  this  factor  should  not  be  interpreted  as  requiring  spouses  always  to 
demonstrate  some  degree  of  economic  self-sufficiency,  nevertheless,  their  earning 
capacity  and  potential  earning  capacity  should  be  considered  in  every  case  under 
a  concept  of  mutual  support  obligations.  The  existing  practice  of  the  courts  as 
it  relates  to  this  particular  consideration  is  not  uniform  and  there  is  a  difference 
of  judicial  opinion  as  to  whether  a  wife's  potential  earning  capacity  should  ever 
be  considered  when  she  declines  employment.  For  a  discussion  of  some  of  the 
cases  on  this  matter  see:  MacDonald  and  Ferrier,  Canadian  Divorce  Law  and 
Practice,  sec.  11,  pages  52,  53. 

■^The  wording  of  this  recommendation  is  substantially  the  same  as  that  to  be 
found  in  section  25(2)  (b)  of  the  New  Zealand  Domestic  Proceedings  Act,  1968. 
Since  the  court,  under  existing  law,  is  not  always  concerned  to  stress  the  spouses' 
relative  economic  needs,  it  may  largely  disregard  a  respondent's  de  facto  obliga- 
tion to  support  a  "common  law"  partner  or,  in  the  case  of  a  divorce  and  remar- 
riage by  the  respondent,  a  second  family:  Powell  v.  Powell  (1972),  7  R.F.L. 
325  (Ont.  H.C.J.);  Davis  v.  Colter  (1974),  12  R.F.L.  84  (Sask.  Q.B.). 
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Several  of  these  matters,  when  considered  by  the  court,  may  be 
expected  to  change  the  existing  law,  in  some  instances,  substantially. 

(i)  ISIeed 

As  we  have  seen,  the  term  "need"  when  it  is  used  in  the  context  of 
support  obligations  has  no  fixed  meaning;  a  dependent  spouse's  need  may 
be  seen  to  vary  according  to  his  or  her  income,  marital  responsibilities, 
earning  capacity,  property  position,  prior  standard  of  living  and  like  factors. 

Under  existing  law  and  according  to  traditional  legal  principles,  a 
wife's  standard  of  living  during  the  marriage  is  a  factor  of  considerable 
importance  in  every  case.  This  is  so  largely  because  a  wife  is  still  regarded 
in  law  as  inherently  dependent  upon  her  husband  for  support,  and  alimony 
is  only  awarded  to  an  innocent  wife  whose  expectations,  it  is  said,  should 
not  suffer  by  reason  of  her  husband's  supposed  guilt.  However,  under  a 
concept  of  mutual  support  obligations,  need,  rather  than  fault,  is  empha- 
sized and  no  assumptions  are  made  about  either  spouse  being  inherently 
dependent  upon  the  other  for  support. 

In  applying  a  concept  of  mutual  support  obligations,  a  dependent 
spouse's  need  must  be  determined  by  the  court  as  a  question  of  fact,  with- 
out the  aid  of  any  underlying  assumption  about  inherent  dependencies,  or 
of  any  theory  of  absolute  entitlement  to  support  based  on  marital  fault. 
Accordingly,  dependent  spouses  who  may  reasonably  be  expected  to  con- 
tribute toward  their  own  support  may  be  obliged  to  do  so  and,  to  this 
extent,  their  prior  standard  of  living  may  be  a  much  less  significant  factor 
in  determining  the  appropriate  amount  of  support  in  many  cases.  This  will 
certainly  be  so  in  the  case  of  young  couples,  without  children,  whose  mar- 
riages have  been  of  short  duration.  On  the  other  hand,  a  dependent  spouse 
whose  marriage  had  lasted  for  many  years  and  whose  potential  for  employ- 
ment had  seriously  diminished  over  years  of  performing  duties  as  a  home- 
maker,  might  be  entitled,  as  now,  to  be  maintained  indefinitely  at  a  standard 
of  living  consonant  with  her  reasonable  expectations  prior  to  the  marital 
discord. 

In  any  event,  a  dependent  spouse's  prior  standard  of  living  when  con- 
sidered by  the  court  under  a  concept  of  mutual  support  obligations  may  be 
a  factor  of  much  less  importance  in  many  cases  than  under  the  existing 
law;  its  significance  in  determining  need  as  a  question  of  fact  depends,  in 
each  case,  upon  the  evidence  concerning  other  factors  such  as  the  age  of 
the  parties,  the  duration  of  their  marriage,  their  physical  and  mental  con- 
dition, the  marital  responsibilities  of  each  spouse  and  like  matters. 

(ii)   Contribution  to  the  Welfare  of  the  Family 

It  has  been  held  that  maintenance  under  existing  law  is  not  intended 
as  a  form  of  compensation  for  services  rendered  by  a  wife  during  marriage; 
it  is,  rather,  in  the  nature  of  an  allowance  to  an  innocent  wife  to  enable 
her  to  sustain  a  standard  of  living  which  accords  reasonably  with  that  of  her 
guilty  husband,  having  regard  essentially  to  his  income.'^^  Although  it 


'^^Casselman  v.  Posluns  (1974),  3  O.R.  (2d)   132,  137,  44  D.L.R.  (3d)  652,  657 
(C.A.). 
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would  be  inappropriate  for  maintenance  proceedings  to  be  conducted  in 
the  same  manner  as,  for  example,  would  an  action  in  contract  based  upon 
the  legal  principle  of  quantum  meruit, '^'-^  we  think  it  is  wrong  for  the  courts 
to  be  prevented  from  considering  a  spouse's  contribution  to  the  welfare  of 
the  family  in  a  broad  sense.  There  are  aspects  of  the  relationship  of  husband 
and  wife,  as  reflected  in  the  home  as  a  social  institution,  which  are  difficult 
to  evaluate  in  any  tangible  terms  but  which  certainly  deserve  recognition 
in  the  law  relating  to  marital  support  obligations. 

For  example,  if  a  married  woman  operates  a  shop  and  her  husband 
practises  a  profession  and  a  housekeeper  is  employed  who  looks  after  the 
children,  cooks  the  meals,  does  the  shopping,  the  household  cleaning  and 
all  the  many  other  things  that  are  done  in  the  home  by  the  average  married 
woman,  both  spouses  would  have  the  opportunity  to  build  up  property 
reserves  that  are  tangible.  They  have  been  in  business  and  each  may  share 
in  the  Canada  Pension  Plan.  If  they  were  both  employed  in  a  department 
store  they  would  be  entitled  to  share  in  its  pension  plan  as  well,  and  look 
forward  to  the  benefits  of  it  in  their  old  age.  If  the  marriage  terminates 
there  are  tangibles  for  division  and  there  may  be  some  measure  of  equality. 

However,  if  the  spouses  choose  to  have  the  wife  devote  her  life  to 
being  a  homemaker,  as  very  many  wives  do,  particularly  in  less  industrial- 
ized areas,  she  becomes  dedicated  to  the  affairs  of  the  home  and  to  the 
welfare  of  the  children,  giving  them  the  attention  and  affection  that  a  house- 
keeper cannot  give  them.  Her  most  demanding  task,  often,  is  an  undeni- 
ably important  one:  to  build  character  into  the  products  of  the  home. 
These  duties,  however,  do  little  in  the  way  of  equipping  her  with  marketable 
skills  upon  which  to  rely  in  the  event  of  marital  discord. 

If  the  courts  were  able  to  consider  a  spouse's  contribution  to  the 
marriage  in  maintenance  proceedings,  this  factor  would  in  many  cases 
strongly  counter  any  judicial  tendency  to  give  undue  importance  to  evidence 
of  marital  fault  and  may  substantially  influence  not  only  the  amount,  but 
the  nature,  of  maintenance  awards.  In  our  Report  on  Family  Property 
Law,  for  example,  we  made  recommendations  which,  when  put  into  effect, 
would  give  some  relief  against  the  injustice  that  now  exists  in  the  law  as 
it  relates  to  married  women.  However,  these  recommendations  only  pertain 
to  rights  concerning  property  that  may  have  been  acquired  during  marriage 
and  at  the  time  of  writing  have  not  yet  been  implemented  by  the  Legisla- 
ture. Although  we  are  of  the  view  that  marital  property  rights  must  be 
capable  of  being  determined  with  certainty,  and  therefore  rejected,  in  our 
Report  on  Family  Property  Law,  the  suggestion  that  such  rights  be  deter- 
mined always  as  a  matter  of  judicial  discretion,  the  reverse  is  true  in  the 
case  of  marital  support  obligations  which  cannot  be  justly  determined, 
except  by  a  careful  assessment  of  the  individual  facts  in  each  case. 

We  have  no  doubt  that  the  court  would  in  some  cases  exercise  its 
jurisdiction  under  our  proposed  criteria  very  differently  according  to 
whether  a  dependent  spouse  was  subject  to  a  marital  property  regime. 
Where  maintenance  may  be  awarded  as  a  lump  sum  it  is  difficult  to  keep 


■^^A  claim  in  quantum  meruit  refers,  in  this  sense,  to  a  claim  in  which  the  court 
would  be  asked  to  put  a  value  on  the  "work  done"  by  the  dependent  spouse. 
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property  and  support  concepts  wholly  distinct  from  one  another.^^  How- 
ever, we  do  not  suggest  that  the  court  under  its  proposed  new  powers  to 
award  maintenance  on  a  lump  sum  basis,  or  to  order  the  transfer  of  prop- 
erty, should  deliberately  use  these  powers  to  effect  a  division  of  marital 
property  upon  equitable  or  any  other  principles.  What  we  do  recommend, 
is  that  the  court  in  awarding  maintenance  should  have  due  regard  to  the 
fact  that  a  spouse,  in  particular  the  homemaker,  may  be  required  to  live 
out  his  or  her  life  without  marketable  skills,  without  pension  rights,  without 
separate  property,  and  without  prospects  of  remarriage. 

4.    Relationship  Between  Maintenance  and  Marital  Property 

In  our  Report  on  Family  Property  Law^'^  we  recommended  that  in 
Ontario  there  should  be  created  a  new  matrimonial  property  system  known 
as  "the  matrimonial  property  regime". ^^  Under  this  regime,  the  spouses 
would  be  separate  as  to  property  during  the  currency  of  the  marriage  and, 
upon  the  termination  of  the  marriage  by  death  or  divorce,  or  in  certain 
other  specified  circumstances,  would  be  entitled  to  an  equal  sharing  in  the 
value  of  their  combined  assets  acquired  during  the  marriage.  ^^ 

The  matrimonial  property  regime  was  recommended  as  the  basic 
regime  for  Ontario,  and  intended  to  apply  to  all  persons  married  after  the 
effective  date  of  implementing  legislation;  those  who  did  not  wish  to  be 
subject  to  the  proposed  regime  might  elect  to  have  their  property  relations 
governed  by  the  regime  of  separation  of  property  or  by  any  other  con- 
tractual regime.^*  Married  couples  who  were  already  separate  as  to  prop- 
erty at  the  time  the  legislation  creating  the  proposed  regime  came  into  effect 
would  be  free  to  "opt  in"  to  the  new  regime  at  any  time.^^ 

Obviously  some  people  would  not  be  subject  to  the  matrimonial  prop- 
erty regime,  either  because  they  chose  to  govern  their  property  relations 
according  to  a  regime  of  separate  property  or  by  contract,  or  because  they 
were  married  before  the  effective  date  of  the  proposed  legislation  and  did 
not  elect  to  be  governed  by  the  proposed  new  regime.  In  such  cases  the 
court's  consideration  of  the  dependent  spouse's  contribution  to  the  marriage 
may  take  on  additional  importance,  and  may  significantly  influence  the 
award  to,  for  example,  a  spouse  who  has  performed  duties  as  a  homemaker 
for  many  years;  a  spouse  who  is  often  found  to  be  without  marketable 
skills  and  frequently  without  separate  property. 

If  a  court  in  awarding  maintenance  is  to  consider  a  spouse's  contribu- 
tion to  the  marriage,  the  resulting  award  may  often  have  the  appearance, 
if  not  the  effect,  of  a  redistribution  of  marital  property.  It  is  clear  that  a 
spouse's  property  should  be  available  to  satisfy  a  support  obligation  in 
appropriate  cases.  Maintenance  awards  which  thus  affect  marital  property 


^^Law  Com.  25,  Report  on  Financial  Provision  in  Matrimonial  Proceedings,  1969, 

p.  41,  para.  83. 
«i Report  on  Family  Law,  Part  IV,  Family  Property   Law,  Ontario  Law  Reform 

Commission,  1974  (hereafter  referred  to  as  Family  Property  Law). 
^^ Family  Property  Law,  Chapter  4,  at  p.  53,  Recommendation  No.  1. 
^^ Family  Property  Law,  Chapter  5,  at  p.  58,  Recommendation  No.  1. 
^^Family  Property  Law,  Chapter  4  at  p.  53,  Recommendation  No.  2. 
^^'Family  Property  Law,  Chapter  11,  at  p.  129,  Recommendation  No.  9(b). 
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rights  would  be  justified  where  the  court  weighs  all  the  factors  affecting 
awards  which  we  have  just  discussed.  However,  such  awards  would  not  be 
justified  in  maintenance  proceedings,  if  the  court  purported  deliberately 
to  effect  a  division  of  marital  property  upon  concepts  applicable  to  family 
property  law.^^  The  views  that  marriage  is  an  "economic  partnership"  or 
that  certain  assets  are  "family  assets"  are  simply  not  applicable  in  main- 
tenance proceedings.  Marital  property  rights,  if  they  are  to  be  effective, 
should  be  certain  and  are  properly  the  subject  of  separate  legislative  reform. 
However,  we  emphasize  that  a  spouse's  marital  property  rights  must  not 
be  regarded  as  inviolable  where  there  are  outstanding  support  obligations. 

We  consider  that  all  property  of  the  parties,  regardless  of  the  govern- 
ing property  regime,  should  be  available  to  satisfy  a  support  obligation. 
We  therefore  propose  that,  upon  an  application  for  maintenance,  and  prior 
to  the  assessment  of  any  support  obligation,  the  property  rights  of  the 
parties  should  be  considered  by  the  court  and,  if  necessary,  determined  in 
accordance  with  the  property  regime  by  which  they  are  governed.  The  court 
should  be  empowered  both  in  proceedings  for  maintenance  under  the  pro- 
posed provincial  legislation  and  in  divorce  proceedings,*^  to  wind  up  the 
matrimonial  property  regime  without  requiring  that  separate  proceedings  be 
taken.  While  it  should  be  possible  to  wind  up  the  matrimonial  property 
regime  in  both  types  of  proceedings,  obviously  this  may  not  be  desirable  in 
all  cases  in  which  maintenance  is  claimed;  in  particular  where  there  is  any 
real  prospect  of  reconciliation.  Nevertheless  the  court  should  consider  in  all 
maintenance  proceedings,  the  property  which  each  spouse  has,  or  may  be 
entitled  to  receive  in  the  foreseeable  future. 

The  support  obligation  of  one  spouse  to  another  would  then  be  as- 
sessed in  light  of  their  respective  economic  positions  including  the  property 
which  they  own.  If  there  were  substantial  assets  and  the  spouses  were 
subject  to  the  proposed  matrimonial  property  regime,  the  m.eans  of  the 
dependent  spouse  would  be  increased  and  the  needs  correspondingly  de- 
creased; this  would  have  the  obvious  effect  of  reducing,  or  even  eliminating, 
the  necessity  for  support  payments.  If,  on  the  other  hand,  the  parties  were 
separate  as  to  property  or  subject  to  a  contractual  regime  and  the  dependent 
spouse  had  little  or  no  property,  the  assets  of  the  other  spouse  might  still 
be  available  to  satisfy  the  support  obligation  in  whole  or  in  part. 

In  this  way  it  should  be  possible  to  determine  the  right  to  support  on 
the  basis  of  considerations  which  are  uniquely  referable  to  that  issue,  in- 


'"^^The  Law  Reform  Commission  of  Saskatchewan  in  a  Third  Working  Paper  on 
Division  of  Matrimonial  Property:  Tentative  Proposals  for  Reform  of  Matri- 
monial Property  Law,  has  proposed  a  system  of  matrimonial  property  similar  in 
all  essential  respects  to  the  matrimonial  property  regime  recommended  by  this 
Commission;  in  addition,  however,  it  recommends  that  legislation  providing  for 
the  exercise  of  judicial  discretion  to  divide  matrimonial  property  between  the 
spouses  should  be  passed  immediately  to  apply  to  property  in  any  marriage 
solemnized  prior  to  the  adoption  of  the  new  "deferred  participation"  scheme. 
In  England,  the  Matrimonial  Causes  Act.  1973,  s.  25,  gives  the  court  a  broad 
discretion,  upon  an  application  for  judicial  separation,  nullity  or  divorce,  to 
effect  a  redistribution  of  capital  assets  and  income  between  the  spouses. 

^'We  have  recommended  that  there  should  be  a  procedure  for  winding  up  the 
proposed  matrimonial  property  regime  in  proceedings  for  divorce:  see  Family 
Property  Law,  Chapter  5,  p.  58,  Recommendation  No.  3(a). 


98 

eluding  the  conduct,  earning  capacity,  age,  and  relative  means  and  needs 
of  the  parties.  Generally  speaking,  property  rights  are  determined  upon 
different  considerations:  on  the  basis  of  legal  title,  agreement,  financial 
contribution,  or  participation  in  a  matrimonial  property  regime.  Although, 
as  we  have  said,  the  court  should  not  seek  deliberately  to  divide  property 
when  making  an  order  for  support,  it  may  be  difficult  for  the  court  to  main- 
tain a  strict  distinction  between  property  and  support  concepts  in  awarding 
maintenance;  particularly  if  the  award  requires  the  payment  of  a  lump  sum 
of  money  or  a  transfer  of  property  to  satisfy  the  support  obligation.  ^^ 

Conversely,  one  spouse's  earning  capacity  may  in  some  cases  be  the 
only  substantial  family  asset.  But  this  too  may  be  the  result  of  the  efforts 
of  both  spouses.  For  without  the  homemaker  taking  over  the  domestic 
responsibilities,  the  wage-earner  would  not  be  as  free  to  earn  the  income 
which  supports  the  whole  family.  Property  and  home  are  the  result  of 
contributions,  both  tangible  and  intangible,  by  both  spouses,  and  the  courts 
must  in  all  cases  have  regard  to  the  less  direct,  less  easily  quantifiable,  but 
no  less  important,  contribution  of  the  spouse  who  works  in  the  home. 
Although  this  proposal  would  substantially  change  the  existing  law,  it  is 
nevertheless  an  extremely  necessary  and  desirable  change  if  the  courts  are 
to  be  placed  in  a  position  to  recognize  in  a  tangible  manner  the  vital  role 
which  the  homemaker  occupies  in  our  society. 


5.    The  Application  for  Maintenance  and  "Legal  Separation" 

A  spouse  experiencing  serious  marital  discord  will  often  request  his  or 
her  lawyer  to  arrange  for  a  "legal  separation".  Despite  the  common  use  of 
the  term  "legal  separation",  there  is  no  legal  remedy  of  that  name  in 
Ontario;  however,  its  meaning  is  clear  enough  to  any  lawyer  who  is  con- 
sulted by  a  distraught  spouse.  It  signifies  that  one  of  the  spouses  has  taken 
a  major  decision  to  separate  from  the  other,  and  for  emotional  as  well  as 
for  practical  reasons  the  client  wishes  to  have  a  court  set  out  their  respective 
rights  and  obligations.  This,  they  hope,  will  help  them  start  a  "new  life"  or, 
paradoxically,  lead  to  eventual  reconciliation. 

A  lawyer  asked  to  arrange  for  a  "legal  separation"  will  invariably 
explain  that  the  spouses  may,  if  they  are  agreed  upon  every  term  of  their 
separation,  enter  into  a  written  separation  agreement  which  is  a  contract 
enforceable  like  any  other  contract.  If  the  spouses  cannot  agree  upon  the 
terms  of  their  separation,  as  is  often  the  case,  the  court  has  no  power  to  order 
them  to  separate;  nor  does  the  court  have  any  general  authority  to  impose 
terms  and  conditions  of  separation  upon  them.^^ 


88Two  cases  decided  by  the  Appellate  Division  of  the  Supreme  Court  of  Alberta 
illustrate  the  difficulty  of  maintaining  this  distinction.  In  Feldman  v.  Feldman 
(1970),  14  D.L.R.  (3d)  222,  2  R.F.L.  173  (Alta.  App.  Div.),  a  substantial  lump 
sum  was  awarded  to  a  "guilty"  wife  because  she  had,  among  other  things,  con- 
tributed to  the  accumulation  of  the  husband's  assets  during  the  marriage.  In 
Chorny  v.  Chorny,  [1971]  5  W.W.R.  732,  4  R.F.L.  347  (Alta.  App.  Div.),  it 
was  stated  that  a  husband's  assets  accumulated  prior  to  the  marriage  were  not 
available  for  the  support  of  his  wife,  as  she  had  contributed  nothing  to  their 
acquisition. 

89See  Chapter  3,  Jurisdiction,  Section  10,  Judicial  Separation. 
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Nevertheless,  the  provincial  law  is  inherently  concemed  with  the  con- 
sequences^^ of  separation  and,  in  particular,  with  its  effect  upon  the  prop- 
erty and  civil  rights  of  discordant  spouses  and  of  their  children.  Under 
Ontario  law,  there  are  numerous  remedies  independently  available  to  re- 
solve specific  legal  issues  which  commonly  arise  as  a  result  of  a  separation 
by  spouses.  In  addition  to  alimony  and  maintenance,  separate  remedies, 
which  may  each  form  the  subject  of  a  separate  application  to  court,  some- 
times to  different  courts,  are  available  to  resolve  various  aspects  of  a  marital 
dispute.  They  may  deal  with,  among  other  things,  the  ownership  or  posses- 
sion of  matrimonial  property,^ ^  the  disposition  of  a  jointly-owned  matri- 
monial home,^2  iiiQ  custody  and  support  of  children,^^  harassing  behaviour 
by  one  spouse  toward  another,^*  the  interpretation  of  separation  agree- 
ments^^ and  the  enforcement  of  separation  agreements. ^^ 

Unfortunately,  the  resolution  of  a  marital  dispute  in  Ontario  too  often 
involves  the  mixing  and  matching  of  independent  remedies  through  separate 
applications  to  court,  and  the  choice  and  timing  of  such  applications  are 
sometimes  more  influenced  by  the  "tactics"  of  litigation  than  by  any  desire 
for  a  just  or  expeditious  conclusion  to  the  marital  discord.  If  serious  marital 
discord  is  to  attract  the  intervention  of  the  court  in  a  matrimonial  dispute, 
then  the  parties  must  be  encouraged  to  put  all  related  issues  before  the 


Q^The  new  grounds  for  support  that  we  have  proposed  explicitly  recognize  the 
causal  relationship  between  an  existing  or  anticipated  separation  of  the  spouses 
and  the  need  for  support.  We  have  recommended  that  the  court  be  enabled  to 
award  support  to  a  dependent  spouse  wherever  there  exists  between  the  spouses 
"marital  discord  of  such  a  degree  that  they  cannot  reasonably  be  expected  to 
live  together".  Supra  p.  86.  See  also  Holmes  v.  Holmes  (1923),  1  D.L.R.  294, 
298  per  Haultain,  C.J.S.  (Sask.  C.A.). 

^^The  Married  Women's  Property  Act,  R.S.O.  1970,  c.  262,  s.  12.  This  section 
may  be  invoked  even  though  the  parties  continue  to  live  together  and  whether 
or  not  they  intend  to  separate.  In  practice,  it  is  seldom  invoked  by  spouses 
except  in  circumstances  of  serious  marital  discord. 

^^The  Partition  Act,  R.S.O.  1970,  c.  338.  This  legislation  applies  to  any  property 
owned  by  co-tenants.  In  the  case  of  a  forced  sale  of  a  matrimonial  home  it  is 
now  settled  law  that  an  application  under  this  Act  must  be  joined  with  an 
application  under  section  12  of  The  Married  Women's  Property  Act',  supra, 
footnote  91.  Re  Maskewycz  and  Maskewycz  (1973),  2  O.R.  (2d)  713,  44 
D.L.R.  (3d)  180  (C.A.). 

^^The  Infants  Act,  R.S.O.  1970,  c.  222,  s.  1(1),  (4).  Three  courts  exercise  juris- 
diction in  relation  to  custody:  the  Supreme  Court,  the  Surrogate  Court  and 
under  The  Deserted  Wives'  and  Children's  Maintenance  Act,  the  Provincial 
Court  (Family  Division). 

94The  courts  may  deal  with  harassing  behaviour  by  a  spouse  in  several  ways:  by 
a  direct  order  restraining  the  conduct  in  question,  that  is  to  say,  by  injunction; 
by  requiring  a  defendant  to  enter  into  a  recognizance  to  keep  the  peace;  or  by 
terms  or  conditions  attached  to  orders  concerning  the  custody  of  children  or 
the  possession  of  a  matrimonial  home. 

95Rule  611  of  the  Consolidated  Rules  of  Practice  of  the  Supreme  Court  of  Ontario 
permits  a  party  whose  rights  depend  upon  a  "deed,  will  or  other  instrument 
to  apply  to  the  court  to  have  his  rights  "declared  and  determined"  (emphasis 
added). 

^^Although  the  court  may  "declare  and  determine"  a  spouse's  rights  under  a 
separation  agreement  in  an  application  under  Rule  611,  it  has  no  jurisdiction  to 
make  orders  concerning  the  enforcement  of  the  agreement.  The  agreement  must 
be  enforced  in  a  separate  action,  as  is  the  case  under  the  general  law  of  contract. 
Gray  v.  Gray  and  Rowe  (1971),  5  R.F.L.  67  (Ont.  C.A.). 
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court  which,  in  turn,  must  be  empowered  to  resolve  comprehensively  the 
issues  naturally  arising  from  that  discord. 

Marital  disputes  are  notoriously  bitter  and  the  legal  issues  in  such 
cases  are  usually  inter-related.  This  is  particularly  so  in  the  case  of  pro- 
ceedings for  support  where  the  judgment  may  be  drastically  affected  by  the 
determination  of  marital  property  disputes.  For  example,  decisions  by  the 
court  affecting  rights  to  possession  of  a  matrimonial  home  often  bear 
directly  on  the  issue  of  support  between  spouses.  If  the  family  dependants 
can  count  on  being  allowed  to  remain  in  the  matrimonial  home,  their  main- 
tenance need  not  reflect  the  cost  of  securing  alternative  accommodation; 
if  they  must  leave  the  home  because  one  spouse  is  awarded  possession  on 
the  basis  of  ownership,  then  their  maintenance  award  may  have  to  be 
substantially  increased.  If  both  issues  are  resolved  in  the  same  proceeding 
or  at  least,  in  the  same  court,  no  serious  problems  may  arise;  unfortunately, 
disputes  concerning  marital  property  and  support  are  often  determined 
separately. 

The  link  between  inter-spousal  support  obligations  and  matrimonial 
property  rights  affords  only  one  example  of  the  close  relationship  existing 
between  distinct  legal  issues  which,  together,  may  constitute  a  marital  dis- 
pute. The  disposition  of  proceedings  for  support  may  likewise  be  affected 
by  the  disposition  of  other  distinct  legal  issues,  including:  the  issues  of 
child  support,  of  custody  or  of  access.  Proceedings  for  support  may  also 
be  affected  by  the  determination  of  issues  concerning  the  validity,  the  inter- 
pretation or  the  performance  of  separation  agreements.  In  marital  disputes, 
there  are  many  combinations  of  legal  issues  which  may  be  put  to  the  court 
and,  at  the  option  of  the  parties,  the  court  may  be  asked  to  determine  the 
issues  separately  or  together,  in  one  or  many  applications,  to  different 
judges,  perhaps  to  different  courts.  The  difficulty  posed  by  the  multiplicity 
of  available  proceedings  is  compounded  by  the  fact  that  discordant  spouses, 
from  the  standpoint  of  tactical  negotiations,  tend  to  regard  all  issues  out- 
standing between  them  as  related,  although  there  may  be  no  legal  or 
logical  relationship  between  some  of  them. 

Accordingly,  the  spouse  who  naYvely  requests  a  lawyer  to  arrange  for 
a  "legal  separation"  is  often  amazed  to  learn  of  the  tortuous  round  of 
applications,  interim  orders,  motions  to  construe,  to  vary  or  to  enjoin,  or 
of  the  cross-examinations  and  of  the  actions  to  enforce  which  may  be 
required  to  determine  a  marital  dispute.  Since  the  making  of  one  order 
often  alters  the  effect  of  a  prior  order  concerning  a  related  issue,  sometimes 
made  by  a  different  judge,  litigants  may  be  forgiven  for  likening  the  entire 
process  to  the  search  for  an  antidote  to  prescribed  medication. 

We  have  referred  to  the  lack  of  jurisdiction  in  Ontario  courts  to 
relieve  spouses  of  their  duty  to  live  together  and  also  the  doubt  that  exists 
concerning  the  constitutional  authority  to  confer  such  a  jurisdiction  by 
provincial  statute.  However,  it  is  clear  that  no  legislation,  whether  passed 
by  Parliament  or  the  Legislature,  can  be  effective  to  compel  spouses  to  live 
together  if  they  do  not  wish  to  do  so.  It  is  likewise  beyond  question  that 
the  provincial  Legislature  does  possess  the  constitutional  authority  to  deal 
with  the  property  and  civil  rights  of  separated  spouses.  Finally,  as  regards 
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support  during  marriage,  it  is  settled  law^^  that  alimony  may  be  awarded 
to  a  dependent  spouse  even  though  the  spouses  are  living  together  and 
despite  the  fact  that  the  practical  purpose  of  awarding  alimony  in  such  cases 
is  to  enable  the  dependent  spouse  to  separate. 

In  our  opinion,  where  a  marital  dispute  involves  numerous  inter- 
related issues,  spouses  should  be  encouraged  to  resolve  the  dispute  in  a 
single  proceeding,  to  the  extent  that  this  is  practicable.  Judicial  separa- 
tion, a  well  known  remedy  in  other  jurisdictions,  is  one  proceeding  which 
might  be  adapted  to  this  purpose.  In  such  a  proceeding  the  court  purports^ ^ 
to  relieve  spouses  of  their  marital  duty  to  live  together  and,  upon  the 
making  of  a  declaratory  order  to  this  effect,  it  might  be  empowered  to 
make  such  coroUary  orders  as  were  necessary  in  a  broad  range  of  impor- 
tant matters  such  as  maintenance,  custody,  marital  property  and  the  like. 
Because  of  the  present  uncertainty  about  the  comipetence  of  the  Legislature 
to  authorize  a  court  to  relieve  spouses  of  their  marital  duty  to  cohabit, 
we  do  not  recommend  this  approach.  If  a  court  were  to  find  that  the 
province  had  no  authority  to  empower  a  court  to  make  such  a  declaratory 
order,  the  entire  remedy  would  fail,  including  the  provisions  for  compre- 
hensive corollary  relief  which  would  be  entirely  contingent  for  their  validity 
upon  the  making  of  a  valid  declaratory  order. 

Whatever  view  may  be  adopted  about  the  competence  of  the  Legisla- 
ture to  provide  for  the  remedy  of  judicial  separation,  in  our  opinion  such 
an  approach  to  reform  involves  unnecessary  risk;  for  all  practical  purposes, 
the  same  result  can  be  obtained  by  rules  of  procedure  designed  to  minimize 
or,  in  some  cases,  to  preclude  the  multiplicity  of  proceedings  which  now 
may  be  separately  taken  under  valid  provincial  enactments.  Moreover,  any 
declaratory  order  which  purports  to  relieve  spouses  of  their  obligation  to 
cohabit  has  almost  no  practical  significance;  invariably,  the  spouses,  or 
one  of  them,  will  be  determined  to  separate  by  the  time  such  proceedings 
are  taken,  and  neither  the  courts,  nor  the  Legislatures,  nor  Parliament  can 
force  them  to  live  together.  If  any  provision  is  to  be  made  for  such  an  order 
in  provincial  legislation,  we  are  of  the  view  that  it  should  be  clearly  sever- 
able from  the  more  important  provisions  governing  the  practical  relief 
which  discordant  spouses  require  to  effect  a  proper  legal  ordering  of  their 
family  relations.  Spouses  who  request  a  lawyer  to  arrange  for  a  "legal 
separation"  have  foremost  in  their  minds  relief  of  a  practical  nature,  not  a 
mere  judicial  benediction. 

We  can  best  set  forth  our  proposals  in  the  form  of  a  summary  of 
recommendations : 

1.  Where  it  is  established  that  there  exists  between  spouses  marital 
discord  of  such  a  degree  that  they  cannot  reasonably  be  expected 
to  live  together,  a  judge  of  the  Supreme  Court,  including  a  local 
judge  of  the  High  Court  of  Justice  or,  as  the  case  may  be,  a 
judge  of  any  restructured  Family  Court  appointed  under  the 


^"^ Holmes  v.  Holmes,  supra,  footnote  90. 

98As  we  have  seen,  some  doubt  exists  concerning  the  constitutional  validity  of 
provincial  statutes  enacted  follovv'ing  Confederation  which  purport  to  authorize 
the  court  to  relieve  spouses  of  their  marital  duty  to  live  together:  see  Chapter  3, 
Jurisdiction,  Section  10,  Judicial  Separation. 
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provisions  of  section  96  of  the  British  North  America  Act,  should 
be  empowered  to  hear  and  to  make  appropriate  orders  in  any  or 
all  of  the  following  matters  in  a  single  proceeding: 

(a)  the  maintenance  of  either  of  the  spouses  during  the  con- 
tinuation of  the  marriage; 

(b)  the  custody  of  the  children  of  the  marriage; 

(c)  the  maintenance  of  the  children  of  the  marriage; 

(d)  the  winding-up  of  a  matrimonial  property  regime; 

(e)  the  determination  of  marital  property  rights; 

(f )  the  resolution  of  disputes  under  any  separation  agreement; 

(g)  the  variation,  rescission  or  enforcement  of  any  separation 
agreement; 

(h)  the  rights  to  possession  of  property  and  the  peaceful  enjoy- 
ment thereof; 

(i)  the  prohibition  of  either  spouse  from  molesting  or  annoying 
the  other  or  the  children  of  the  marriage; 

(j)  the  imposition  of  such  terms  and  conditions  concerning  the 
foregoing  matters  as  may  be  necessary  to  effect  a  proper 
legal  ordering  of  the  family  relations  of  discordant  spouses 
and  their  children. 

2.  Where  the  spouses  are  in  agreement  on  most  issues,  but  cannot 
agree  on  some  specific  matters  concerning  which  applications 
may  now  be  made  to  the  court  by  originating  notice  of  motion, 
or  where  the  applicant  for  maintenance  believes  that  the  dispute 
is  exclusively  or  primarily  limited  to  the  amount  of  maintenance 
which  should  be  paid  by  the  respondent,  the  Rules  should  pro- 
vide for  a  more  summary  determination  than  by  formal  trial  of 
such  a  dispute  and  of  any  of  the  matters  enumerated  in  sub- 
paragraphs (b)  (c)  (d)  (e)  (f)  and  (h)  of  the  preceding  para- 
graph. Upon  such  an  application  it  should  be  unnecessary  for 
the  spouses  to  establish  that  there  exists  between  them  marital 
discord  of  such  a  degree  that  they  cannot  reasonably  be  expected 
to  live  together. 

3.  Where  a  trial  is  necessary  because  the  issues  are  either  numerous, 
inter-related  or  complex,  the  dispute  should  be  determined  wher- 
ever possible  in  a  single  proceeding  commenced  by  a  petition  to 
the  court. 

4.  If  it  appears  to  the  court  upon  any  summary  application  that  it 
may  be  necessary  to  direct  the  trial  of  an  issue  between  spouses, 
the  court,  upon  its  own  motion  or  upon  application  by  either 
party  at  any  time,  should  be  able  to  direct  that  the  application 
be  stayed,  that  a  petition  be  delivered  forthwith,  and  to  make 
such  interim  orders  pending  the  hearing  of  the  petition  as  may 
seem  fit  and  just.  The  court  should  possess  similar  powers  where 
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there  are  unresolved  issues  outstanding  between  the  spouses 
which,  although  not  raised  by  the  applicant,  ought  to  be  heard 
and  determined  together  with  the  issues  formally  raised  in  the 
summary  application. 

5.  Upon  any  petition  or  application  by  a  spouse  for  an  order  which 
may  affect,  directly  or  indirectly,  the  welfare  of  any  children  of 
the  marriage,  the  court,  notwithstanding  any  agreement  between 
the  spouses,  should  inquire  into  the  provision,  if  any,  which  has 
been  made  for  the  welfare,  custody  or  maintenance  of  their 
children,  and  be  empowered  to  make  any  order  concerning  the 
welfare  of  the  children  as  may  seem  necessary  or  appropriate  in 
all  the  circumstances. 

6.  The  Masters  and  Local  Masters  of  the  Supreme  Court  should 
have  a  broad  jurisdiction  to  make  interim  orders  concerning  any 
of  the  matters  enumerated  in  subparagraphs  (a)  to  (c),  inclu- 
sive, of  paragraph  1 . 

7.  An  application  by  a  spouse  for  maintenance  should  be  com- 
menced by  way  of  petition  where  there  is  any  substantial  dispute 
concerning  the  respondent's  liability  for  maintenance;  or  where 
there  are  complex  unresolved  issues  concerning  the  spouses' 
marital  property  rights  which,  when  determined,  might  affect  the 
nature  or  the  amount  of  any  maintenance  award;  or  where  there 
are  any  other  related  issues  likely  to  require  a  formal  trial  to- 
gether with  the  issue  of  maintenance  to  achieve  a  just,  compre- 
hensive or  proper  determination  of  the  marital  dispute. 

8.  In  all  proceedings  in  which  the  maintenance  of  a  spouse  or  a 
child  is  in  issue,  the  spouses  should  be  required  to  make  a  full 
and  formal  disclosure  of  their  financial  positions  at  the  outset  of 
the  proceedings  in  a  document  served  on  the  opposite  party  and 
filed  with  the  court. 

9.  If  the  spouses  are  required  under  the  Rules  of  Practice  to  dis- 
close their  financial  position  in  affidavits,  provision  should  be 
made  for  every  such  affidavit  to  be  accompanied  by  a  prescribed 
schedule  which,  when  completed,  will  provide  a  satisfactory 
minimum  standard  of  disclosure  in  each  case. 

10.  As  a  general  rule,  the  parties  to  a  maintenance  proceeding  should 
disclose  the  details  of  their  financial  position  routinely;  however, 
provision  should  be  made  for  the  respondent  to  apply  to  the 
court  to  be  excused  from  making  such  disclosure  if  there  is  sub- 
stantial doubt  concerning  his  or  her  liability  for  support  or  if 
the  application  is  vexatious  or  is  brought  for  any  other  improper 
purpose. 

11.  Where  a  spouse  defaults  in  his  or  her  performance  under  the 

terms  of  a  written  separation  agreement,  the  agreement  should  be 
capable  of  enforcement  by  the  other  spouse  upon  a  summary 
application  to  the  court  without  the  necessity  in  every  case  of 
issuing  a  petition  or  commencing  an  action.  In  considering  the 
variation  or  enforcement  of  a  separation  agreement  on  a  sum- 
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mary  application,  the  court  should  possess  the  same  jurisdiction 
to  make  interim  orders  regarding  any  matter  in  dispute,  as  it  would 
possess  upon  an  application  for  the  same  relief  where  there  was 
no  written  agreement  outstanding  between  the  parties. 

12.  Where  a  court  is  required  to  interpret  the  meaning  of  disputed 
provisions  in  a  separation  agreement,  it  should  be  empowered, 
in  the  same  application,  to  make  any  order  concerning  the  en- 
forcement of  the  agreement  as  may  seem  just  in  all  the  circum- 
stances. 


Comment 

If  marital  discord,  a  much  less  provocative  ground  than  marital  mis- 
conduct, is  adopted  as  the  new  ground  for  maintenance,  obviously  fresh 
opportunities  are  presented  for  reducing  the  adversary  nature  of  matrimonial 
proceedings,  especially  if  a  new  procedure  is  established  for  petitioning 
the  court  during  marriage  to  restore  legal  order  in  a  single  proceeding  to 
discordant  family  relations.  Many  of  the  issues  enumerated  in  our  first 
recommendation  may  now  be  resolved  upon  a  motion  to  the  court  without 
the  necessity  of  a  formal  trial;  the  judge's  decision  is  usually  based  upon 
affidavit  material  filed  by  the  spouses  and  upon  the  transcripts  of  their 
cross-examination  upon  the  facts  which  they  have  alleged  in  this  material. 
The  court  will  sometimes  direct  the  trial  of  an  issue,  normally  when  the 
issues  are  very  complex,  or  where  the  credibility  of  the  spouses  is  so  critical 
to  the  determination  of  a  particular  issue  that  the  court  should  have  the 
opportunity  to  observe  the  spouses  as  they  give  their  evidence. 

The  existing  grounds  for  support  are  very  technical  and  so  inherently 
dependent  upon  the  credibility  of  the  particular  spouses  that  it  is  impossible 
for  the  court  in  the  vast  majority  of  cases  to  come  to  a  proper  decision  on 
this  issue  except  by  means  of  a  formal  trial.  This  is  unfortunate  because  a 
formal  trial  often  tends  to  delay  unnecessarily  the  determination  of  marital 
disputes  and  to  escalate  unduly  the  ill-will  between  the  parties.  The  serious 
hardship  which  may  be  caused  by  any  default  in  the  obligation  to  maintain 
a  dependent  spouse  or  child  should  not  be  compounded  by  difficult  law  or 
by  onerous  rules  of  procedure.  Support  obligations  should  be  determined 
as  expeditiously  as  possible;  with  a  minimum  of  contention  over  technical 
issues  of  law  or  over  facts  which  should  be  disclosed  or  admitted  as  a 
matter  of  course. 

If  adultery,  cruelty  and  desertion  are  replaced  by  "marital  discord" 
as  a  ground  for  maintenance,  one  reason  for  much  of  the  existing  conten- 
tion in  maintenance  proceedings  would  disappear  immediately.  "Marital 
discord",  unlike  the  existing  grounds  for  alim.ony,  is  not  entirely  dependent 
for  its  determination  upon  the  credibility  of  the  spouses;  indeed,  the  fact  that 
the  spouses  are  unable  to  agree  upon  factual  issues  might,  in  itself,  con- 
stitute some  evidence  that  the  marital  discord  between  them  is  such  that 
they  cannot  reasonably  be  expected  to  live  together. 

In  this  Report,  we  have  focused  upon  one  major  procedural  problem 
only:  the  multiplicity  of  separately  available  proceedings  to  resolve  indi- 


105 

vidual  aspects  of  a  marital  dispute.  We  have  emphasized  that  a  marital 
dispute  frequently  involves  many  legal  issues  which  seldom  arise  in  isolation 
from  one  another  and  which  often  may  not  be  satisfactorily  resolved, 
except  together.  This  is  particularly  true,  as  we  have  seen,  where  family 
support  obligations  are  at  issue.  Despite  this  fact,  our  rules  of  procedure 
seem  to  encourage  a  fragmented  approach  to  resolving  disputes  during 
marriage;  indeed,  the  rules  are  a  veritable  spawning  ground  for  litigious 
tactics^^  although  such  strategems  are  often  inappropriate  and  sometimes 
harmful  in  marital  disputes. 

We  doubt  that  a  totally  satisfactory  procedure  specifically  appropriate 
to  resolving  marital  disputes  can  be  established,  except  within  the  setting 
of  a  restructured  Family  Court  having  comprehensive  jurisdiction  to  deter- 
mine the  multiple  issues  which  may  arise  in  such  a  dispute.  However,  until 
a  new  Family  Court  is  established,  the  jurisdiction  which  we  are  proposing 
in  this  chapter  can  only  be  exercised  by  judges  appointed  under  section  96 
of  the  British  North  America  Act:  judges  of  the  Supreme  Court  and  county 
and  district  courts. 

Despite  the  obvious  difficulties  posed  by  fragmented  jurisdiction,  and 
by  the  necessity  in  the  past  of  adapting  to  marital  disputes  rules  and  pro- 
cedures applicable  to  civil  disputes  between  strangers,  changes  in  the  sub- 
stantive law  would  justify  considerable  effort  to  ensure  that  the  procedures 
adopted  in  the  Supreme  Court  and  county  and  district  courts,  even  on  an 
interim  basis,  do  not  necessarily  augment  marital  strife  or  prolong  unduly 
the  resolution  of  marital  disputes. 

We  have,  in  broad  outline,  set  forth  the  framework  of  a  scheme  within 
which  some  procedural  difficulties  might  be  minimized.  Obviously  much 
work  remains  to  be  done  but  it  would  be  premature,  indeed  inappropriate, 
for  us  to  undertake  in  this  Report  any  detailed  analysis  of  the  wide  range 
of  procedural  innovations  which  might  be  adapted  to  or  devised  for  deter- 
mining marital  disputes  more  expeditiously  or  humanely.  The  fact  is  that 
neither  the  formal  trial  as  we  know  it,  nor  the  procedures  followed  on 
originating  notices  of  motion  are  ideally  suited  to  resolving  marital  disputes. 
Elements  of  both  types  of  procedure  will  need  to  be  retained  in  matrimonial 
proceedings  but  adversarial  techniques  should  be  used  more  selectively: 
they  should  be  used  where  the  parties  cannot  or  will  not  agree  to  proposed 
solutions  to  their  differences,  yet  the  possibility  of  consensus  must  be  kept 
alive,  indeed  fostered,  throughout  the  proceedings. 

Various  studies  and  experimental  projects  have  been  undertaken  to 
explore  the  means  by  which  pretrial  conferences,  and  other  techniques  of 
informal  dispute  resolution,  such  as  counselling,  mediation,  conciliation 
and  arbitration  might  be  usefully  adapted  to  the  resolution  of  marital  dis- 
putes. ^^^  Some  of  these  techniques  can  only  be  employed  properly  in  a 
local  Family  Court  with  adequate  support  semces.  Unfortunately,  all  such 
techniques  have  but  a  limited  opportunity  for  success  as  long  as  technical, 

Q^That  gamesmanship  has  become  so  important  in  the  litigation  of  family  disputes 
is  illustrated  by  the  recent  release  of  a  tape  cassette  devoted  exclusively  to 
"Family  Law:    Strategy  and  Tactics"  prepared  by  the   Continuing  Education 
Programme  of  the  Law  Society  of  Upper  Canada. 
loopQj-  a  discussion  of  some  of  these  techniques,  see  Chapter  6,  Section  7. 
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provocative  and  fault-oriented  grounds  for  maintenance  are  retained  in  this 
jurisdiction. 

To  the  extent  that  the  existing  substantive  law  of  support  has  con- 
tributed to  complex  and  onerous  procedures,  this  Report  offers  some  solu- 
tion to  that  serious  difficulty.  We  are  concerned  to  point  out,  however,  that 
the  opportunity  for  procedural  reform  presented  by  any  implementation 
of  our  substantive  recommendations  must  be  recognized  and  acted  upon 
also  if  the  objectives  discussed  in  our  several  Reports  on  Family  Law  are 
to  be  fuUy  realized. 


6.    Orders  by  the  Court 

In  an  alimony  action,  the  court  is  restricted  to  ordering  unsecured 
periodic  payments^ ^^  by  a  husband  to  a  wife,  payable  for  the  joint  lives 
of  the  parties,  or  until  the  court  orders  differently. 

The  scope  of  the  orders  which  a  court  may  make  in  alimony  proceed- 
ings is  much  too  narrow.  Periodic  payments  of  indefinite  duration  tend  to 
foster  the  continued  dependency  of  a  spouse  who,  with  the  help  of  a  lump 
sum  award  of  money,  and,  perhaps  faced  with  the  prospect  of  the  periodic 
payments  coming  to  an  end,  might  be  assisted  to  become  more  self-reliant. 

Default  by  a  respondent  in  making  periodic  alimony  payments  is 
common;  much  effort  is  frequently  necessary  to  enforce  the  original  order. 
If  the  dependent  spouse  is  persistent,  she  may  ultimately  succeed  or,  as 
often  happens,  the  embittered  husband  may  leave  the  province  or  refuse 
to  work  at  all.  There  is  scant  security  for  a  dependent  spouse  in  periodic 
payments. 

As  we  have  seen  earlier, ^^-  the  broader  range  of  corollary  relief  avail- 
able in  a  divorce  action,  when  compared  with  alimony,  makes  it  a  much 
more  attractive,  though  often  inappropriate,  remedy.  Under  the  Divorce 
Act,^^^  the  court,  upon  granting  a  decree  nisi,  may  order  that  one  spouse 
pay  or  secure  to  the  other  spouse  periodic  payments,  or  a  lump  sum  of 


^^^Maynard  v.  Maynard,  [1950]  O.R.  44,  50,  per  Hope,  J.A.,  [1950]  2  D.L.R.  121. 
127  (C.A.)  (affirmed  [1951]  S.C.R.  346): 

The  weight  of  authority  is  that  payment  of  a  lump  sum  in  settlement  of 
alimony  and  maintenance  will  not  be  ordered  by  a  Court  in  lieu  of 
periodical  payments,  although  judgments  to  the  contrary  are  to  be  found: 
see  Berlet  v.  Berlet  (1914),  26  O.V^.R.  817,  7  O.V^.N.  67,  where  the 
defendant  husband's  property  was  encumbered,  and  a  lump  sum  was 
granted.  In  some  cases  it  has  been  held  that  the  Court  has  no  power  to 
make  such  an  order.  In  other  words,  the  refusal  to  make  such  an  order 
has  been  put  on  the  ground  of  public  policy. 

Alimony  and  maintenance  are  properly  payable  out  of  income  only,  and 
I  think  it  is  abundantly  clear  that  the  Court  has  no  inherent  jurisdiction 
to  order  a  husband  to  set  up  a  trust  out  of  his  capital  to  provide  for  the 
payment  of  alimony. 
See  also  Hagarty  v.  Hagarty  (1865),  11  Grant  U.C.  562;  and  Conway  v. 
Conway  (1918),  15  O.W.N.  106  (H.C.J.). 

102  See  supra,  p.  67. 

losThe  Divorce  Act.  R.S.C.  1970,  c.  D-8. 
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money,  or  periodic  payments  and  a  lump  sum,^^*  and  may  impose  such 
terms,  conditions  or  restrictions  as  it  considers  fit  and  just.^^^ 

Even  in  divorce  proceedings  the  range  of  orders  which  the  court  may 
make  remains  incomplete.  There  is  no  power  in  the  court,  for  example, 
to  order  the  transfer  of  assets  from  one  spouse  to  the  other. ^^^  Nor  can  the 
court  make  orders  concerning  the  use  and  occupation  of  the  matrimonial 
home.^^'^ 

In  our  view,  the  range  of  orders  which  the  court  should  be  able  to 
make  in  maintenance  proceedings  should  be  vastly  expanded.  Expanded 
powers  are  necessary  if  maintenance  is  to  be  an  effective  remedy  and,  also, 
to  ensure  that  the  concept  of  mutual  support  obligations  is  properly  applied 
by  the  courts. 

(a)   Lump  Sum  and  Periodic  Payments 

At  present,  alimony  must  be  paid  periodically:  weekly,  monthly,  or 
annually. ^^^  Awarding  alimony  on  a  periodic  basis  has  been  said  to  be 
grounded  in  public  policy;  the  law  did  not  contemplate  that  husband  and 
wife  might  always  live  apart,  but  looked  forward  to  eventual  reconcilia- 
tion.i<>9 

While  we  recognize  that  it  is  easier  to  be  sanguine  about  reconciliation 
when  the  parties  have  not  become  committed  to  the  more  drastic  and  final 
remedy  of  divorce,  there  are  many  cases  in  which  a  marriage  has  irre- 
trievably broken  down  and  the  parties,  be  it  for  religious,  personal  or  other 
reasons,  wiU  never  seek  a  divorce.  Even  in  situations  of  temporary  break- 
down where  the  possibihty  of  reconciliation  remains  alive,  the  dependent 
spouse  may  need  to  establish  a  separate  residence,  retrain  for  employment, 
or  to  otherwise  incur  expenses  best  met  by  a  lump  sum  award.  The 
Research  Team  has  recommended^ ^^  that  a  discretionary  power  should  be 
vested  in  the  court  to  award  a  lump  sum  in  addition  to  or  instead  of 
periodic  payments. 

Cases  in  which  lump  sums  have  been  awarded  under  the  Divorce  Act 
illustrate  the  advantages  of  such  an  order.  Lump  sums  have  been  awarded 
in  marriages  of  short  duration  to  help  a  wife  who  is  capable  of  work  to 


104/^iW.,  s.  11.  See  Raffin  v.  Raffin,  [1972]  1  O.R.  173,  22  D.L.R.  (3d)  497  (C.A.); 
and  Chadderton  v.  Chadderton,  [1973]  1  O.R.  560,  31  D.L.R.  (3d)  656  (C.A.). 

i05The  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  12(b). 

'^^^Chadderton  v.  Chadderton,  supra,  footnote  104. 

^^'^Ibid.  The  courts  have  tried  to  remedy  this  lack  of  jurisdiction  by  requiring 
under  s.  12(b)  of  the  Divorce  Act,  as  a  condition  of  an  order  for  a  specified 
amount  of  maintenance,  that  the  wife  be  allowed  to  remain  in  possession  of 
the  matrimonial  home:  Gomes  v.  Gomes  (1972),  24  D.L.R.  (3d)  112,  [1972] 
3  W.W.R.  151  (B.C.S.C);  and  Huff  v.  Huff  (1971),  16  D.L.R.  (3d)  584.  4 
R.F.L.  258  (Man.  C.A.).  Under  these  orders  a  dependent  spouse  has  no  legal 
right  of  possession,  but  merely  a  right  to  apply  for  a  variation  of  the  main- 
tenance award  if  occupation  of  the  home  is  denied. 

i08\vhile  the  ordinary  practice  is  to  award  alimony  on  a  monthly  basis,  the  court 
may  order  that  it  be  paid  yearly:  Conway  v.  Conway,  supra,  footnote  101. 

iO^Keweluk  v.  Keweluk,  [1923]  2  D.L.R.  979,  983,  per  Martin,  J.A.,  [1923]  2 
W.W.R.  78,  82  (Sask.  C.A.). 

iiosee  Study  on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario 
Law  Reform  Commission,  Vol.  XII,  p.  48 1  and  cases  cited. 
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bridge  the  gap  until  she  finds  employment ;^^^  to  avoid  the  hostility  or 
psychological  damage  sometimes  fostered  by  regular  maintenance  pay- 
ments;^^2  where  the  husband's  income  enabled  him  to  make  only  very  small 
periodic  payments,  but  he  was  the  owner  of  property ;^^^  and  where  the  wife 
earned  a  reasonable  income  but  required  some  capital  to  provide  a  home 
for  herself  and  the  children,  and  to  guard  against  future  contingencies.^ ^^ 

The  main  disadvantage  of  a  lump  sum  award  is  that,  when  it  makes 
the  order,  the  court  cannot  anticipate  changes  in  the  fortunes  of  the  parties 
which  may  make  the  award  too  large  or  too  small  in  the  circumstances. 
It  is  possible  to  minimize  this  difficulty  by  awarding  a  lump  sum  in  con- 
junction with  periodic  payments  which  can  be  varied  to  reflect  changes  in 
circumstances. ^^^  The  problem  is  more  complex,  however,  in  the  context 
of  an  order  for  the  payment  of  a  lump  sum  alone. 

We  have  considered  whether  legislation  should  be  enacted  to  provide 
for  the  award  of  a  lump  sum  payment,  incapable  of  variation,  in  final 
settlement  of  a  support  obligation.  In  England,  under  the  Matrimonial 
Causes  Act,  1973,  there  is  no  power  to  vary  a  lump  sum  award.^^^  Under 
that  legislation,  however,  a  lump  sum  is  awarded  not  only  to  satisfy  a 
support  obligation,  but  to  divide  matrimonial  property.  This  attitude  was 
properly  taken  because  entitlement  to  property  was  considered  to  be  un- 
affected by  considerations  of  subsequent  misconduct  or  any  change  in  the 
circumstances  of  the  parties.^ ^"^  Under  the  Divorce  Act,  on  the  other  hand, 
which  does  not  provide  for  the  division  of  matrimonial  property,  there  is 
explicit  provision  for  the  variation  of  all  maintenance  awards. ^^^  Despite 

this  provision,  the  courts  do  appear  to  regard  certain  lump  sum  awards  as 
final.  119 

In  our  view  the  court  should  be  able  to  vary  an  order  for  a  lum.p  sum 
payment,  but  it  should  do  so  only  in  extraordinary  circumstances,  particu- 
larly where  the  award  was  intended  to  be  in  full  satisfaction  of  a  support 
oMigation.  Evidence  of  a  very  substantial  or  unforeseen  change  in  circum- 
stances should  be  required  before  a  lump  sum  award  is  varied. 

We  recommend  that  the  court  should  be  able,  upon  an  application  for 


iii//ocA'  V.  Hock  (1970),  13  D.L.R.  (3d)  356  (B.C.S.C.),  2  R.F.L.  333,  affirmed 
20  D.L.R.  (3d)  190  (B.C.C.A.);  and  Shaffran  v.  Shaffran  (1970),  5  R.F.L. 
152  (Que.  C.A.). 

^^^Hayre  v.  Hayre  (1973),  11  R.F.L.  188  (B.C.S.C);  and  Reid  v.  Reid  (1973), 
31  D.L.R.  (3d)  120,  9  R.F.L.  44  (Man.  Q.B.). 

^^^Ceicko  V.  Ceicko  (1969),  5  D.L.R.  (3d)  360,  69  W.W.R.  52  (Man.  Q.B.). 

^'^'^Chequerv.  Chequer  (1972),  9  R.F.L.  208  (B.C.S.C). 

^^^Jankov  v.  Jankov  (1970),  14  D.L.R.  (3d)  84  (N.S.S.C),  2  R.F.L.  366,  is  an 
example  of  the  use  of  such  an  order  to  guard  against  uncertainties  in  the  con- 
dition of  the  parties  due  to  age,  illness  and  the  possibility  of  death. 

'^'^^Matrimonial  Causes  Act,  1973,  s.  31. 

ii'^See  Law  Com.  No.  25,  Report  on  Financial  Provision  in  Matrimonial  Proceed- 
ings, July,  1969,  para.  89,  p.  43;  the  recommendations  of  the  Law  Commission 
were  implemented  in  the  Matrimonial  Causes  Act,  1973. 

iiSThe  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  11(2). 

ii^See  Chequer  v.  Chequer,  supra,  footnote  114,  at  p.  212;  and  Hayre  v.  Hayre, 
supra,  footnote  112.  See  also  Frayn  v.  Frayn  ( 1973 ),  an  unreported  decision  of  the 
Supreme  Court  of  Alberta,  Trial  Division,  in  which  a  lump  sum  settlement 
was  ordered  in  full  and  complete  discharge  of  the  support  obligation. 
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support,  to  order  lump  sum  payments,  either  alone  or  in  conjunction  with 
periodic  payments,  and  that  such  orders  should  be  capable  of  variation. 
We  consider  that  it  would  be  inappropriate  to  limit  the  exercise  of  this 
jurisdiction,  as,  for  example,  to  cases  where  the  respondent  has  substantial 
property.  ^^*^ 

We  are  aware  that  the  present  structure  of  federal  income  tax  legisla- 
tion discourages  lump  sum  payments.  Periodic  payments  made  under  a 
court  order  or  written  agreement  are  deductible  by  the  respondent  and 
included  in  the  income  of  the  dependent  spouse ;^^^  however,  there  is  no 
comparable  provision  concerning  maintenance  paid  in  a  lump  sum.  It 
would  be  preferable  if  the  Income  Tax  Act  were  to  treat  periodic  and  lump 
sum  payments  of  maintenance  in  a  similar  manner.  A  deduction  for  a  lump 
sum  payment  could  be  spread  over  a  period  of  years  and  also  taxed  as 
income  of  the  dependent  spouse  over  the  same  period. 

We  emphasize  that  the  court  should  not  seek,  in  awarding  a  lump  sum 
payment,  to  divide  marital  property;  rather,  a  lump  sum  should  be  referable 
to  the  support  of  the  dependent  spouse  and  children.  As  we  have  mentioned 
earlier,^^-  it  is  often  difficult  to  distinguish  between  property  rights  and  a 
right  to  support,  especially  when  considering  the  contribution  of  a  spouse 
to  the  marriage;  nevertheless,  certain  considerations  are  inapplicable  to  the 
determination  of  property  rights,  such  as  conduct  and  the  relative  means 
and  needs  of  the  parties,  but  are  relevant  to  determining  rights  to  main- 
tenance. 

The  support  obligation  should  be  assessed  in  the  light  of  the  respective 
economic  positions  of  the  spouses  which  result  from  a  prior  determination 
of  their  respective  property  rights,  and  in  accordance  with  the  criteria  which 
are  to  guide  the  court  in  awarding  support.  ^-^  Once  the  support  obligation 
is  assessed  according  to  these  principles,  it  might  be  satisfied  by  either 
periodic  payments,  a  lump  sum,  or  a  transfer  of  property.^24 


(b)  Security 

At  present  the  court  has  no  jurisdiction  to  order  a  spouse  to  secure 
alimony  payments,^-''  but  a  judgment  for  ahmony  may  be  registered  against 


i20in  Raffin  v.  Raffin,  supra,  footnote  104,  it  was  held  that  the  use  of  lump  sum 
payments  in  divorce  actions  is  not  confined  to  cases  of  special  circumstances 
and  large  estates,  but  may  be  more  appropriate  to  safeguard  the  interests  of 
members  of  families  of  modest  means. 

i2iThe  Income  Tax  Act,  R.S.C.  1970,  c.  1-5,  s.  6(l)(e)  and  s.  ll(l)(k.l). 

i22See  supra.  Section  4,  The  Relationship  between  Maintenance  and  Marital 
Property. 

i23See  supra,  Section  3,  Factors  Affecting  Maintenance  Awards:  Legislative  Cri- 
teria. 

i24See  the  discussion  of  Transfers  of  Property,  infra.  The  Dependants'  Relief  Act, 
R.S.O.  1970,  c.  126  contains  a  similar  provision:  s.  2(2)  provides  that  an 
allowance  for  the  future  maintenance  of  dependants  as  determined  in  accor- 
dance with  s.  2(1)  of  the  Act  "may  be  by  way  of  an  amount  payable  annually 
or  otherwise,  or  of  a  lump  sum  to  be  paid,  or  of  certain  property  to  be  con- 
veyed or  assigned  .  .  ." 

^^^MacDonald  v.  MacDonald,  [1952]  O.R.  754,  758,  [1952]  4  D.L.R.  457,  462 
(C.A.). 
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land  owned  by  a  husband  and  enforced  by  sale.^^^  Under  the  Divorce  Act 
on  the  other  hand,  either  spouse  may  be  ordered  "to  secure  or  to  pay" 
maintenance. ^2 ^  One  effect  of  an  order  to  secure  maintenance  is  to  deprive 
one  spouse  of  the  unrestricted  use  of  his  or  her  assets  and  to  give  the  other 
spouse  priority  over  unsecured  creditors.  However  a  secured  order  is 
useful  to  ensure  the  payment  of  maintenance,  either  as  a  lump  sum  or 
periodic  payments.  It  is  especially  useful  in  situations  where  the  respondent 
spouse  is  likely  to  default  in  his  performance  under  the  order.^^^ 

We  recommend  that  the  court  should  be  given  a  wide  discretion  to 
order  security  for  the  payment  of  any  sum  awarded  for  the  support  of  a 
spouse  or  children.  The  court  should  have  the  power,  as  under  the 
Divorce  Act,  to  order  that  maintenance,  whether  awarded  as  a  lump  sum  or 
as  periodic  payments,  be  secured. ^^^ 

An  order  to  secure  is  simply  an  order  to  provide  security;  the  person 
in  whose  favour  the  order  is  made  must  look  to  the  security  alone  to 
produce  anticipated  income.  Because  the  sole  obligation  arising  under  the 
order  is  to  provide  the  security,  such  an  order  may  be  insufficient  pro- 
tection for  the  dependent  spouse  and  children.  The  sole  remedy  of  a  person 
in  whose  favour  an  order  to  secure  only  is  made,  is  to  proceed  against  the 
security;  if  the  security  is  insufficient,  there  is  no  right  to  proceed  against 
the  other  spouse  for  any  deficiency. ^^"^^ 

In  some  cases  under  the  Divorce  Act,  the  order  purports  to  charge  the 
property  of  the  respondent  spouse  with  the  obligation  to  pay  main- 
tenance;^ ^^  in  the  event  of  default  the  property  may  then  be  sold  and  the 
proceeds  applied  towards  the  satisfaction  of  the  maintenance  order.  This 
type  of  order,  presumably  made  under  the  power  conferred  by  section 
12(b)  of  the  Act  to  impose  such  conditions  as  the  court  thinks  fit  and 
just,^^^  must  be  distinguished  from  an  order  to  secure  which  requires  only 
that  security  be  provided. 

Although  in  the  earlier  cases  there  was  some  doubt,  it  now  appears 
that  the  courts  do  not  have  the  power  under  the  Divorce  Act  to  order  a 


1267/2^  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  81. 

i27The  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  11. 

i28See  Gilbert  v.  Gilbert  (1972),  7  R.F.L.  188  (Ont.  H.C.J.);  and  Aggett  v. 
Aggett,  [1962]  1  W.L.R.  183,  [1962]  1  All  E.R.  190  (C.A.). 

i29por  an  example  of  the  form  of  security  see  Pugh  v.  Pugh  (1970),  16  D.L.R. 
(3d)  318,  4  R.F.L.  213  (N.S.S.C.),  where  the  respondent  spouse  was  ordered, 
under  s.  11  of  the  Divorce  Act,  to  secure  periodic  payments  by  either  giving  a 
mortgage  on  property  to  the  applicant  or  by  assigning  moneys  due  under  a 
mortgage  to  her;  and  also  Switzer  v.  Switzer  (1969),  7  D.L.R.  (3d)  638,  70 
W.W.R.  161  (Alta.  App.  Div.). 

^^^Shearn  v.  Shearn,  [1931]  P.  1;  Cotton  v.  Cotton  (1966),  60  D.L.R.  (2d)  117, 
58  W^.W.R.  65  (B.C.C.A.). 

i^iSee  Gilbert  v.  Gilbert,  supra,  footnote  128,  wherein  the  order  for  maintenance 
provided  for  the  registration  of  the  decree  as  a  charge  against  the  husband's 
realty.  In  Ontario  a  "maintenance"  order,  as  opposed  to  an  alimony  order, 
cannot  be  registered  as  a  charge  against  land  under  s.  81  of  The  Judicature  Act: 
MacDonald  v.  MacDonald,  supra,  footnote  125.  See  also  Golightly  v.  Golightly 
(1972),  9  R.F.L.  212  (Ont.  H.C.J. );  and  Legare  v.  Legare  (Supreme  Court  of 
Ontario,  Galligan,  J.,  November  29,  1971,  unreported). 

i32it  is  unlikely  that  this  type  of  order  could  be  made  under  s.  11,  which  gives 
the  court  power  to  order  only  that  either  spouse  provide  security. 
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respondent  spouse  both  to  provide  security  and  to  pay  periodic  main- 
tenance.^^^  In  our  view,  however,  the  remedies  of  the  dependent  spouse 
should  not  be  confined  to  the  security,  which  may,  in  a  particular  case,  be 
diflScult  and  expensive  to  realize,  and  may,  in  addition,  be  an  insufficient 
guarantee  of  payment.  Accordingly,  the  court  should  have  the  power  to 
impose  upon  either  spouse  the  obligation  to  pay  maintenance  for  the  other 
spouse  or  children  and  also  to  provide  security  for  those  payments. 

We  recommend  that,  in  addition  to  the  power  to  order  a  spouse  to 
provide  security,  there  should  be  express  jurisdiction  to  provide  that  the 
order  itself  shall  constitute  a  charge  against  specified  property. 

All  orders  to  secure,  and  orders  which  charge  property  directly  should 
be  subject  to  variation  and  discharge  upon  proof  of  a  change  in  circum- 
stances.^^* In  particular,  section  81  of  The  Judicature  Act  should  be 
amended  to  permit  the  registration  against  land  of  all  maintenance  orders 
of  the  Supreme  Court  of  Ontario,  including  maintenance  orders  ancillary 
to  divorce,  and  to  empower  the  court  to  vary  or  to  discharge  the  security 
interest  created  by  the  registration  of  the  order. 

(c)   Transfers  of  Property 

There  is  no  power  under  the  Divorce  Act  to  order  transfers  of 
property,  either  under  the  guise  of  a  lump  sum,^^^  or  under  the  power  to 
impose  terms  and  conditions. ^^^  The  divorce  courts,  in  their  efforts  to 
ensure  that  a  dependent  spouse  and  children  have  a  suitable  place  to  live, 
have  attempted  to  remedy  this  lack  of  jurisdiction  by  requiring  as  a  condition 
of  an  order  for  support,  that  the  wife  be  allowed  to  occupy  the  matrimonial 
home,^^"  or  that  the  payment  of  a  lump  sum  may  be  satisfied  by  the  trans- 
fer of  the  husband's  interest  in  the  matrimonial  home.^^^  The  court  should 
not  be  required  to  resort  to  such  uncertain  devices^  ^^  in  providing  for  so 
important  a  matter  as  shelter  for  the  family  dependants. 

We  considered  the  question  of  occupational  rights  in  the  matrimonial 
home  in  our  Report  on  Family  Property  Law;^"^^  we  proposed  that  the 


i33See  Nash  v.  Nash  (1974),  47  D.L.R.  (3d)  558,  2  N.R.  271  (S.C.C.)  in  which 
Laskin,  C.J.C.,  writing  the  majority  judgment  of  the  court,  and  indicating  his 
recognition  of  the  fact  that,  in  the  particular  case,  it  was  not  strictly  necessary 
to  deal  with  the  question,  stated  that  s.  11(1)  of  the  Divorce  Act  is  not  suffi- 
ciently broad  to  support  an  order  to  pay  periodic  maintenance  and  to  secure 
payment  of  the  same  sums.  De  Grandpre,  J.,  writing  for  the  minority,  dissented 
on  this  point,  stating  that  it  was  unnecessary  to  determine  the  matter  on  the 
facts  of  the  case  before  the  court,  and  that,  moreover,  he  was  not  convinced  that 
the  courts  do  not  have  power  to  order  security  to  be  provided  for  periodic 
maintenance  payments  which  would  continue  to  be  made  independently,  with 
the  security  to  stand  as  a  guarantee  of  payment. 

I'^^See  Section  6(f),  Variation  of  Orders  for  Support,  and  Arrears,  infra. 

^^^Chadderton  v.  Chadderton,  supra,  footnote  104. 

'^^^Gomesv.  Gomes,  supra,  footnote  107. 

^^mu§  v.  Huf}  (1971),  16  D.L.R.  (3d)  584  (Man.  C.A.);  and  Gomes  v.  Gomes, 
supra,  footnote  107. 

'^^^Chadderton  v.  Chadderton,  supra,  footnote  104. 

i39See  footnote  107.  An  order  such  as  that  made  in  the  Chadderton  case,  that  a 
lump  sum  may  be  satisfied  by  the  transfer  of  the  payor's  interest  in  the  matri- 
monial home,  similarly  fails  to  ensure  a  right  of  occupation.  It  is  doubtful 
whether  the  court  can  require  that  a  lump  sum  be  satisfied  in  this  manner. 

'^'^^Family  Property  Law,  Chapter  12,  at  pp.  144-45. 
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principle  of  co-ownership  of  the  matrimonial  home  should  be  adopted. ^^^ 
Co-ownership  would  carry  with  it  the  right  of  each  spouse  to  occupy  the 
matrimonial  home,  the  right  of  each  spouse  as  co-tenant  to  effect  a  partition 
and  sale  of  the  property,  and  the  right  upon  divorce  to  an  equal  sharing 
in  the  net  proceeds  of  any  sale.^*^ 

Under  our  earlier  proposals,  a  right  to  occupy  the  matrimonial  home 
during  marriage^*^  would,  in  some  circumstances,  override  the  traditional 
right  of  a  co-tenant  to  its  partition  and  sale;^'*^  and  the  court  would  also 
have  the  power  to  postpone  the  right  of  a  spouse,  upon  divorce,  to  sell  the 
matrimonial  home,  thereby  permitting  one  spouse  to  remain  in  occupa- 
tion.^^^  We  also  proposed  that  the  right  to  occupy  the  matrimonial  home 
should  carry  with  it  the  right  to  use  the  household  goods,  at  least  until  the 
right  of  occupation  is  terminated  by  court  order.^^^  Finally  we  have  recom- 
mended that  in  all  matrimonial  proceedings,  including  divorce  proceedings, 
the  court  should  be  able  to  deal  comprehensively  with  issues  concerning 
the  property  or  occupational  rights  of  spouses  in  the  matrimonial  home, 
and  their  rights  to  the  use  of  household  goods. ^^^  In  the  majority  of  divorce 
proceedings  in  Ontario,  therefore,  the  lack  of  jurisdiction  in  a  divorce  court 
to  make  orders  transferring  the  matrimonial  home,  or  granting  a  right  of 
occupation  in  the  matrimonial  home  will  pose  little,  if  any,  future  difficulty. 

While  it  may  be  that  the  exercise  of  the  power  to  order  a  transfer  of 
property  would  be  inappropriate  in  many  appUcations  for  maintenance 
during  marriage,  especially  where  there  is  some  real  prospect  of  reconcilia- 
tion between  the  spouses,  nevertheless  in  our  opinion  the  court  should 
have  the  power  to  order  the  transfer  of  specific  property  from  one  spouse 
to  another.  It  may  be  preferable,  in  individual  cases,  to  direct  a  transfer 
of  property  rather  than  the  payment  of  a  lump  sum  in  reduction  or  satis- 
faction of  a  support  obligation.  A  spouse's  property  interest  in  the  matri- 
monial home  or  in  household  goods  may  be  suspended  by  the  court  in 
favour  of  the  rights  of  the  other  spouse  and  of  any  children  to  occupy  the 
home  and  to  use  the  household  goods.  In  these  circumstances,  the  respon- 
dent might  wish  to  reduce  or  satisfy  his  support  obligation  by  transferring 
his  interest  in  these  assets,  since  he  has  no  right  to  their  use.  Obviously, 
it  is  preferable  in  many  cases  to  order  a  direct  transfer  of  property,  rather 
than  requiring  it  to  be  sold  to  satisfy  an  order  for  a  lump  sum  payment  of 
maintenance. 

We  repeat  that  this  power  is  not  intended  to  facilitate  the  division  of 
marital  property;  it  should  be  employed  only  as  a  means  of  reducing  or 
satisfying  a  support  obligation  assessed  according  to  our  proposed  criteria. 


i4iFam//>'  Property  Law,  Chapter  12,  at  pp.  154-55,  Recommendation  No.  5. 
'^^'^Family  Property  Law,  Chapter  12,  at  p.   143.  The  principle  of  equal  division 

of  net  proceeds  would  require  special  treatment  where  the  spouses  were  subject 

to  the  matrimonial  property  regime. 
i43See  The  Married  Women's  Property  Act,  R.S.O.   1970,  c.  262,  s.  12. 
^'^'^Family  Property  Law,  Chapter  12,  p.  158,  Recommendation  No.  31. 
^^^Ibid.,  Chapter  12,  at  p.  158,  Recommendation  No.  32. 
^"^^Ibid.,  Chapter  12,  at  p.  159,  Recommendation  No.  36.  See  generally  Chapter 

12,  at  pp.  145-51. 
'^^'^Ibid.,  Chapter  12,  at  p.  161,  Recommendation  No.  50. 


113 


(d)   Duration 


Unless  an  application  to  vary  is  successfully  brought,  alimony  is  pay- 
able for  the  joint  lives  of  the  parties. ^^^  It  is  a  personal  obligation  which 
presupposes  an  existing  matrimonial  relationship,  and  does  not  survive 
death.i4» 

Under  Section  11  of  the  Divorce  Act,  the  court  has  a  broad,  general 
discretion  concerning  the  duration  of  maintenance  orders ;^°^  an  order, 
whether  secured  or  unsecured,  may  be  made  for  the  joint  lives  of  the 
parties,  or  for  the  life  of  the  recipient  and  is  sometimes  expressed  to  bind  the 
estate  of  the  deceased  spouse.^^^ 

We  have  considered  whether  the  court  should  have  a  similarly  broad 
discretion  to  award  maintenance  for  the  life  of  the  recipient  in  matrimonial 
proceedings  during  marriage.  Although  an  order  for  a  lump  sum  or  secured 
payments,  or  for  a  transfer  of  property,  may  not  present  an  insurmountable 
obstacle  to  the  administration  of  the  estate  of  a  deceased  spouse,  executors 
and  administrators  might  experience  serious  difficulties  in  the  administra- 
tion and  winding  up  of  estates  if  orders  for  unsecured  periodic  payments 
were  to  be  made  for  the  life  of  the  recipient. ^^- 

While  this  difficulty  already  exists  in  relation  to  some  maintenance 
orders  made  in  divorce  proceedings, ^^^  the  power  under  the  Divorce  Act 
to  order  maintenance  for  the  life  of  the  recipient  is  necessary  to  compen- 
sate a  spouse  for  the  loss,  upon  divorce,  of  his  or  her  rights  to  share  in  the 
estate  of  a  former  spouse  under  provincial  dependants'  relief  or  intestacy 
legislation.^^* 

The  same  is  not  true  of  applications  for  support  in  matrimonial  pro- 
ceedings during  marriage,  because  the  parties  retain  their  marital  status 
and  the  maintenance  order  does  not  therefore  affect  the  rights  of  either 
spouse  to  share  in  the  estate  of  a  deceased  spouse  under  provincial  legisla- 


i48in  Ontario  the  power  of  the  court  to  grant  alimony  is  derived  from  the  pro- 
visions of  The  Judicature  Act,  S.O.  1895,  c.  12,  section  30  of  which  provides 
that  "alimony  when  granted  shall  continue  until  the  further  order  of  the  Court". 

'^^^Casselman  v.  Poslum  (1974),  3  O.R.  (2d)  132,  44  D.L.R.  (3d)  652  (C.A.), 
following  Sugden  v.  Sugden,  [1957]  P.   120,  [1957]  1  All  E.R.  300  (C.A.). 

^''^Chadderton  v.  Chadderton,  [1973]  1  O.R.  560,  31  D.L.R.  (3d)  656  (C.A.). 

i«^i/?^  Roberts  (1971).  20  D.L.R.  (3d)  719  (B.C.S.C);  and  Snively  v.  Snively, 
[1971]  3  O.R.  132,  19  D.L.R.  (3d)  628  (H.C.J.).  However,  a  constitutional  ques- 
tion not  considered  in  these  cases  arises  as  to  how  far  the  Parliament  of  Canada 
can  confer  power  on  a  court  to  make  personal  orders  for  periodic  payments 
(which  are  not  in  the  nature  of  orders  to  give  security)  that  would  be  binding  on 
the  personal  representatives  of  the  estate  of  a  deceased  person,  in  view  of  the 
fact  that  such  orders  would  gravely  affect  the  administration  of  estates  as  provided 
by  provincial  law. 

i'^2it  is  for  this  reason  that  the  Law  Commission  in  England  recommended  that 
only  a  secured  order  should  be  capable  of  lasting  beyond  the  joint  lives  of  the 
parties:  Law  Com.  No.  25,  supra,  footnote  117,  para.  11,  p.  6. 

153A  similar  problem  exists  in  relation  to  maintenance  payable  under  a  separation 
agreement  which  provides  that  maintenance  is  to  survive  the  death  of  the  payor. 

i'"^^See  Legare  v.  Legare,  (Supreme  Court  of  Ontario,  Galligan,  J.,  November  29, 
1971,  unreported).  The  right  to  share  in  the  estate  of  a  testator  under  The 
Dependants'  Relief  Act,  R.S.O.  1970,  c.  126,  and  the  intestacy  provisions  of 
The  Devolution  of  Estates  Act,  R.S.O.  1970,  c.  129  are  unavailable  to  a  former 
spouse. 
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tion.  Moreover  in  our  earlier  Report,  we  provided  in  our  recommenda- 
tions^^^ that  the  court  should  have  the  power  to  continue  any  support 
obligation,  whether  legal  or  in  fact  assumed,  that  was  in  existence  at  the 
time  of  death,  against  the  estate  of  the  deceased.^^^  This  would  enable  the 
court  to  make  provision  for  a  former  spouse  out  of  the  estate  of  a  deceased 
person,  whether  he  or  she  died  testate  or  intestate. 

We  consider,  therefore,  that  a  maintenance  order  should  terminate 
upon  the  death  of  the  respondent,  and  that  the  rights  of  the  dependent 
spouse  and  children  should  be  determined  in  accordance  with  The  Depen- 
dants' Relief  Act  as  amended  according  to  our  recommendations  in  the 
Report  on  Family  Property  Law. 

Should  the  court  have  power  to  direct  that  maintenance  be  paid  for 
a  limited  period  only:  that  is,  for  a  specified  period  or  until  a  particular 
event  occurs? 

In  our  view,  it  is  necessary  that  the  court  be  able  to  make  such  orders, 
in  order  to  give  proper  effect  in  some  cases  to  the  concept  of  mutual 
support  obligations.  For  example,  where  a  spouse  may  reasonably  be 
expected  to  become  self-reliant,  the  court  may  wish  to  limit  the  duration 
of  periodic  payments  to  encourage  the  dependant  to  retrain  or  obtain 
suitable  employment.  Similarly  in  some  cases  the  need  for  periodic  pay- 
ments might  end  when  the  children  no  longer  require  close  supervision  and 
care  by  the  dependent  spouse  in  the  home. 

The  court  should  be  able  to  direct  the  payment  of  maintenance  for  a 
limited  or  prescribed  period.  At  the  same  time,  the  dependent  spouse 
should  not  be  precluded  from  making  a  fresh  application  to  the  court,  after 
the  order  ends.  Nor  should  this  discretion  preclude  the  court  from  enter- 
taining an  application  to  discharge  or  vary  the  order  during  the  period  for 
which  it  is  to  continue. 

In  our  view,  a  maintenance  award  made  during  marriage  should  also 
terminate  if  the  parties  divorce.  Currently,  where  no  order  is  made  for  the 
maintenance  of  a  dependent  spouse,  upon  the  granting  of  a  decree  nisi,  it  is 
uncertain  whether  the  court  would  have  jurisdiction  to  subsequently  award 
maintenance,  either  under  provincial  legislation,  or  the  Divorce  Act.^^'^ 

It  is  common,  especially  in  uncontested  divorce  cases,  for  a  respondent 
spouse  to  make  no  claim  for  maintenance.  We  do  not  consider  that  the 
mere  failure  to  raise  the  issue  of  maintenance  in  divorce  proceedings 
should  be  a  reason  for  preventing  the  court  from  considering  the  issue  sub- 
sequently. We  recommend  that  the  Divorce  Act  should  be  amended,  if 


'^^^Family  Property  Law,  Chapter  9,  at  p.   112,  Recommendation  No.  8(a). 

i56Xhis  would  be  accomplished  by  broadening  the  definition  of  "dependant"  under 
The  Dependants'  Relief  Act,  R.S.O.  1970,  c.  126  to  include  all  persons  in  rela- 
tion to  whom  the  deceased  person  had  a  legal  or  de  facto  support  obligation 
at  the  time  of  death,  and  by  extending  the  provisions  of  the  Act  to  include 
intestacies:  supra,  footnote  155,  Recommendations  Nos.  8(a)   and  (f). 

i57por  a  discussion  of  the  law  relating  to  the  power  of  the  court  to  entertain  an 
application  for  support  after  divorce  if  the  decree  nisi  does  not  deal  with 
maintenance,  see  Chapter  3,  Jurisdiction,  Section  8,  supra. 
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necessary ;^^^  to  enable  a  former  spouse  to  apply  for  maintenance,  with 
leave  of  the  court,  in  circumstances  where  the  issue  of  maintenance  was 
not  considered  in  the  proceedings  for  divorce. 

However,  in  cases  where  maintenance  is  considered  by  the  court,  but 
refused,  we  think  that  it  should  not  be  open  to  a  former  spouse  subse- 
quently to  reopen  the  issue.  Where  no  order  for  maintenance  is  made  and 
it  is  reasonable  to  anticipate  a  change  in  the  respective  economic  positions 
of  the  spouses,  clearly  the  court  can  preserve  the  rights  of  a  dependent 
spouse  by  making  a  nominal  order  for  maintenance.  Such  an  order  may 
subsequently  be  varied  to  reflect  an  actual  change  in  circumstances. ^^^ 

(e)   Retroactive  Awards 

An  order  for  interim  alimony  may  be  made  effective  from  the  date  of 
the  writ,  and  an  order  for  permanent  alimony  is  effective  from  the  date  the 
order  is  made;^^^  the  court  has  no  jurisdiction  to  award  alimony  for  any 
period  prior  to  the  commencement  of  an  alimony  action.^ ^^ 

Under  the  Divorce  Act,  the  court  determines  the  date  from  which  the 
order  for  maintenance  is  to  be  effective.  It  has  been  held^^-  that  section  10 
of  the  Divorce  Act  which  empowers  a  court  "to  make  such  interim  orders 
as  it  thinks  fit  and  just"  is  sufficiently  broad  to  support  a  retroactive  order 
for  interim  maintenance,  even  for  a  period  prior  to  the  commencement  of 
the  proceedings;  however  such  orders  are  rare,  being  made  only  in  special 
circumstances. ^^^  The  court  should  possess  similar  powers  to  order  the 
payment  of  interim  support^ ^^  during  marriage  for  a  period  which  may,  in 
appropriate  cases,  predate  the  commencement  of  proceedings. 

The  precise  scope  of  the  court's  authority  under  section  11  of  the 
Divorce  Act  to  fix  the  date  from  which  maintenance  payments  are  to 
commence  has  not  yet  been  settled,  although  some  limits  have  been  sug- 
gested. In  Chadderton  v.  Chadderton^^^  the  Court  of  Appeal  reversed  the 
judgment  at  trial,  ordering  the  petitioner  to  pay  his  wife  a  lump  sum  of 
some  $10,000.  This  sum  represented  notional  maintenance  of  $200  per 


i58Xhis  recommendation  is  subject  to  the  decision  of  the  court  in  Vadeboncoeur  v. 
Landry  which  is  under  appeal  to  the  Supreme  Court  of  Canada:  see  Chapter  3, 
Section  8,  supra. 

I59in  Marsden  v.  Marsden,  [1972]  3  O.R.  4,  27  D.L.R.  (3d)  277  (Ont.  C.A.)  it 
was  held  that,  while  a  nominal  sum  for  maintenance  should  not  be  granted  where 
circumstances  do  not  warrant,  the  practice  of  granting  nominal  maintenance  is 
a  prudent  means  of  affording  protection  to  a  female  spouse. 

^^^Cromarty  v.  Cromarty  (1917),  38  O.L.R.  481,  33  D.L.R.  151  (H.C.J.) ; 
(affirmed  39  O.L.R.  571  (C.A.)  {sub  nom.  C.  v.  C.) ). 

^^^McFadden  v.  McFadden  (1918),  42  O.L.R.  599  (H.C.J. ). 

^^^Headrick  v.  Headrick,  [1970]  1  O.R.  405,  8  D.L.R.  (3d)  519  (C.A.);  and 
Steinhuebl  v.  Steinhuebl,  [1970]  2  O.R.  683,  11  D.L.R.  (3d)  669  (C.A.). 

^^^Headrick  v.  Headrick,  supra,  footnote  162,  [1970]  1  O.R.  406,  8  D.L.R.  (3d) 
520  per  Laskin,  J. A.  In  Steinhuebl  v.  Steinhuebl,  supra,  footnote  162,  the  Court 
of  Appeal  held  that,  in  order  that  reconciliation  not  be  discouraged,  interim 
alimony  may  antedate  an  application  where  an  expression  of  intention  to  seek 
maintenance  is  followed  by  sincere  negotiations  between  solicitors  and  where 
a  breakdown  in  negotiations  is  followed  by  a  prompt  application  for  support. 

i64For  a  discussion  of  interim  support  orders,  see  Section  6(g),  infra. 

'^^^ Chadderton  v.  Chadderton,  supra,  footnote  104. 
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month  from  the  date  of  the  separation  of  the  parties  to  the  date  of  judg- 
ment, almost  five  years.  The  Court  of  Appeal,  obviously  concerned  about 
the  length  of  this  period,  held  that  section  1 1  does  not  give  jurisdiction  to 
make  such  an  order,  either  under  the  guise  of  periodic  payments  or  by 
requiring  the  payment  of  a  lump  sum  as  back  maintenance. ^^^  The  court 
declined,  in  the  circumstances,  to  order  maintenance  from  the  date  of  the 
writ,  since  the  wife  had  made  no  claim  for  interim  support. 

While  we  do  not  suggest  that  the  court  should  have  a  broad  discretion 
to  make  retroactive  orders  of  the  sort  disapproved  of  by  the  Court  of 
Appeal,  nevertheless,  we  recognize  that  a  dependent  spouse  may  suffer 
serious  hardship  during  the  period  prior  to  the  matrimonial  proceedings, 
and  may  incur  debts  for  support  which  subsequent  periodic  payments  of 
maintenance  would  be  insufficient  to  meet.  The  agency  of  necessity^^"^ 
which,  in  theory,  provides  a  means  for  a  deserted  wife  to  obtain  the  neces- 
saries required  to  support  herself  and  her  children,  is  in  practice  little  used 
in  Ontario  today. 

We  therefore  propose  that  the  courts  should  be  empowered  to  require, 
in  addition  to  a  lump  sum  or  periodic  payments  referable  to  the  ongoing 
support  of  a  spouse,  the  payment  of  a  lump  sum  or  increased  periodic 
payments  in  order  to  enable  a  dependent  spouse  to  meet  debts  reasonably 
incurred  for  his  or  her  own  support  prior  to  any  matrimonial  pro- 
ceedings.^^^ 

(f)   Variation  of  Orders  for  Support,  and  Arrears 

At  present  the  court  has  power  to  increase,  decrease  or  suspend  pay- 
ment of  alimony^^^  upon  proof  of  a  change  in  the  circumstances  of  the 
parties.  There  is  no  jurisdiction,  however,  to  increase  or  decrease  alimony 
retroactively;^ "^^  nor  is  there  any  power  to  modify  or  discharge  arrears. ^^^ 


^^Hbid.,  [1973]  1  O.R.  567  per  Arnup,  J.A.,  31  D.L.R.  (3d)  663. 

i67in  our  Report  on  Family  Property  Law  we  were  of  the  opinion  that  other 
remedies  available  to  a  deserted  wife  were  not  sufficiently  effective  to  make  this 
doctrine  unnecessary  and,  accordingly,  recommended  that  a  deserted  wife 
should  continue  to  have  authority  to  pledge  her  husband's  credit  for  necessaries 
to  the  extent  of  his  support  obligation:  Family  Property  Law,  Chapter  9, 
p.  113,  Recommendation  No.  9.  For  a  discussion  of  the  recommendations  of 
the  Commission  concerning  the  doctrines  of  the  agency  of  necessity  and  the 
presumption  of  agency  arising  from  cohabitation,  see  infra.  Section  8. 

'^^^A.  similar  proposal  is  contained  in  Law  Com.  No.  25,  supra,  footnote  117, 
para.  10,  p.  6.  See  also  Carroll  v.  Carroll  (1974),  13  R.F.L.  357  (Ont.  H.C.J.) 
where  Donohue,  J.,  ordered  a  husband  to  pay  a  lump  sum  of  $25,000  in  order 
to  enable  his  wife  to  discharge  debts  incurred  prior  to  proceedings  for  divorce. 

^^^Yates  V.  Yates,  [1967]  1  O.R.  260,  60  D.L.R.  (2d)  202  (C.A.);  Atcheson  v. 
Atcheson,  [1959]  O.W.N.  175  (C.A.);  Benard  v.  Benard,  [1957]  O.W.N.  361; 
(affirmed  [1957]  O.W.N.  567);  Lamphier  v.  Lamphier,  [1933]  O.W.N.  591 
(H.C.J.). 

170M.  V.  M.,  [1947]  O.W.N.  474,  [1947]  3  D.L.R.  74  (H.C.J.). 

i7iSee  Knox  v.  Knox,  [1942]  O.W.N.  462  (H.C.J. ),  where  it  was  held,  following 
Alabaster  v.  Alabaster,  February  7,  1936,  an  unreported  decision  of  the  Ontario 
Court  of  Appeal  delivered  without  written  reasons,  that  in  the  absence  of  speci- 
fic statutory  authority  "to  discharge  or  modify"  the  order,  such  as  that  upon 
which  the  English  practice  of  discharging  arrears  was  based,  the  court  has 
no  jurisdiction  to  vary  or  discharge  arrears  of  alimony.  See  also  Lear  v.  Lear 
(1975),  5  O.R.   (2d)   572   (C.A.),  in  which  the  question  of  the  finality  of  a 
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By  section  11(2)  of  the  Divorce  Act,  the  court  is  given  a  broad  dis- 
cretion to  vary  or  rescind  any  order  made  pursuant  to  section  11(1),  "if  it 
thinks  it  fit  and  just  to  do  so  having  regard  to  the  conduct  of  the  parties 
since  the  making  of  the  order  or  any  change  in  the  condition,  means  or 
other  circumstances  of  either  of  them".  There  is  express  authority  for  the 
variation  of  lump  sum  awards,  periodic  payments  and  orders  to  provide 
security. ^^^  It  is  not  clear  whether  the  power  to  vary  or  rescind  conferred 
by  section  11(2)  includes  the  power  to  reduce  or  cancel  arrears^"^^  or  to 
vary  an  order  retroactively.^''^* 

A  court  may  grant  applications  to  vary  alimony  orders  and  main- 
tenance orders  corollary  to  divorce  if  it  is  satisfied  that  there  has  been  a 
change  in  the  circumstances  of  the  parties.  In  an  application  to  vary  main- 
tenance awarded  in  divorce  proceedings,  the  court  is  directed  by  section 
11(2)  of  the  Divorce  Act  to  consider  any  change  in  the  factors  which  were 


judgment  for  alimony  in  Ontario  fell  to  be  considered,  and  the  following  obiter 
statement  of  Stewart,  J.,  in  Eveleigh  v.  Eveleigh,  [1969]  2  O.R.  664,  666,  6 
D.L.R.  (3d)  380,  382  (H.CJ.)  was  approved: 

It  seems  abundantly  clear  that  the  law  is  settled  in  Ontario  that  arrears  of 

alimony  or  maintenance  cannot  be  affected  and  that  any  application  to 

vary  an  order  for  alimony  must  speak  for  the  present  and  future  —  not 

the  past. 

i72in  Jankov  v.  Jankov  (1971),   16  D.L.R.   (3d)   556,  3  R.F.L.  380  (N.S.S.C.) 

doubt  was  expressed  concerning  the  power  of  the  court  to  vary  a  lump  sum 

award  because  of  the  practical  impossibility  of  variation  after  the  money  has 

been  paid  and  spent.  As  has  been  pointed  out  in  Mendes  da  Costa,  Studies  in 

Family  Law,  Volume  1,  at  p.  336,  however,  this  argument  goes  to  the  exercise 

rather  than  to  the  existence  of  the  power  to  vary. 

i73See  Ewert  v.  Ewert  (1972),  6  R.F.L.   153    (Sask.  Q.B.)   in  which  the  court 

refused  to  make  an  order  dealing  with  arrears,  stating  that  it  doubted  that  it  had 

the  power  to  rescind  an  order  retroactively.  However,  see  also  Scott  v.  Scott 

(1972),  23  D.L.R.  (3d)   689  (N.W.T.);  and  Belof  v.  Belof  (1972),  9  R.F.L. 

60  (Sask.  Q.B.). 

In  Lear  v.  Lear,  supra,  footnote  171,  the  Ontario  Court  of  Appeal,  without 
specifically  considering  the  extent  of  the  power  under  section  11(2)  of  the 
Divorce  Act  "to  vary  or  rescind",  allowed  a  claim  for  arrears  of  maintenance 
due  under  a  foreign  divorce  judgment  and,  purporting  to  follow  Knox  v.  Knox 
and  Alabaster  v.  Alabaster,  supra,  footnote  171,  held  that  judgments  for  ali- 
mony and  maintenance  in  Ontario  are  final  and  conclusive  so  far  as  arrears  are 
concerned.  If,  however,  as  was  stated  in  Knox  v.  Knox,  the  lack  of  jurisdiction 
to  vary  or  discharge  arrears  is  the  result  of  the  absence  of  a  specific  statutory 
provision  similar  to  that  upon  which  the  English  practice  of  discharging  arrears 
was  based,  s.  11(2)  of  the  Divorce  Act  should,  logically,  authorize  variation  of 
arrears;  indeed  in  Re  Condon,  [1973]  1  O.R.  132,  30  D.L.R.  (3d)  408  (Provincial 
Court  (Family  Division)),  Steinberg,  Prov.  Ct.  J.,  held  that  subsection  2  of 
section  8  of  The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970, 
c.  128,  which  provides  that  an  order  may  be  "confirmed,  rescinded  or  varied", 
gives  the  Family  Court  judge  jurisdiction  to  vary  a  maintenance  order  retro- 
spectively to  discharge  arrears. 
i74in  Young  v.  Young,  [1962]  P.  218,  it  was  held  that  a  statutory  provision  em- 
powering the  court  to  "discharge  or  vary"  an  order  for  maintenance  did  not 
confer  jurisdiction  to  vary  the  order  retrospectively  by  ordering  repayment  of 
sums  received  under  the  order.  The  power  under  the  Divorce  Act,  however,  is 
to  "vary  or  rescind",  and  it  may  be,  as  is  pointed  out  in  IVIacDonald  and 
Ferrier's  Canadian  Divorce  Law  and  Practice  (1969),  sec.  11,  p.  27,  that  the 
term  "rescind",  unlike  the  term  "discharge",  necessarily  implies  a  power  to 
terminate  retrospectively. 
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relevant  to  the  making  of  the  original  order:  the  conduct  of  the  parties  and 
the  condition,  means  and  circumstances  of  each  of  them. 

We  recommend  that  the  court  should  have  a  broad  discretion  to  vary 
orders  for  support  upon  proof  of  a  material  change  in  the  circumstances 
of  the  parties  or  either  of  them.  While  we  anticipate  that  most  applications 
to  vary  maintenance  will  be  based  upon  a  change  in  the  economic  circum- 
stances of  the  parties,  the  court  should  also  be  entitled  to  consider  the 
conduct  of  the  parties  after  the  making  of  the  original  order.  Subsequent 
misconduct  on  the  part  of  either  spouse  should  not  entitle  a  spouse  to  have 
an  order  varied  automaticaly;  rather,  the  misconduct  should  be  one  factor 
only  to  be  considered  and  weighed  along  with  any  change  in  the  other 
factors  which  the  court  was  obliged  to  consider  in  the  original  application. 

The  power  to  vary  should  include  the  power  to  increase  or  decrease 
prospectively,  and  to  discharge  or  suspend,  an  order  for  periodic  payments 
or  instalments  due  under  a  lump  sum  award,  as  well  as  power  to  vary  or 
discharge  an  order  for  security  and  to  vary  the  terms  of  the  security.  In 
addition,  the  court  should  have  the  power  to  vary  an  order  for  periodic 
payments  by  awarding  a  lump  sum  in  addition  to  or  in  place  of  the 
periodic  payments. ^"^^ 

We  recommended  earlier  that  lump  sum  awards  of  maintenance  should 
be  varied  by  the  court  only  in  extraordinary  circumstances,  owing  to  the 
practical  difficulties  involved  in  requiring  a  spouse  to  repay  lump  sums 
which  may  have  been  spent.  The  power  to  vary  these  awards,  by  decreasing, 
should  be  restricted  to  amounts  unpaid  under  the  order. 

Since  there  is  no  jurisdiction  in  Ontario  courts  to  vary  alimony  orders 
retrospectively,  any  application  to  vary  must  be  for  the  future,  not  the  past.^*^^ 
We  have  considered  whether  the  court  should  have  the  power  to  vary  sup- 
port orders  retrospectively  and  have  concluded  that,  apart  from  the  question 
of  arrears,  the  present  law  is  satisfactory.  It  might  be  desirable  to  alter 
an  award  retrospectively  where  one  spouse  has  concealed  from  the  other  a 
material  change  in  circumstances  which  might  have  justified  an  application 
for  variation  and  even,  in  the  case  of  the  dependent  spouse,  to  require 
repayment  of  amounts  received  after  this  change  in  circumstances.  How- 
ever, we  believe  that  it  would  not  be  feasible,  or  even  necessarily  in  the 
interests  of  the  parties,  to  impose  upon  spouses  a  legal  obligation  to  disclose 
material  changes  in  circumstances. ^'^^  We  therefore  recommend  that,  in  the 
absence  of  an  enforceable  duty  of  disclosure,  there  should  be  no  sanction 
for  failure  to  disclose.  ^''^^ 


^''^ssection  11(2)  of  the  Divorce  Act  empowers  the  court  to  make  a  lump  sum 
award  in  substitution  for  or  in  addition  to  the  original  order  for  periodic 
payments:  Vance  v.  Vance  (1974),  2  O.R.  (3d)  537,  43  D.L.R.  (3d)  481 
(C.A.).  Cf.  Gomes  v.  Gomes  (1972),  24  D.L.R.  (3d)  112,  6  R.F.L.  398 
(B.C.S.C). 

^^(^Eveleigh  v.  Eveleigh,  supra,  footnote  171,  [19691  2  O.R.  666,  6  D.L.R.  (3d) 
382;  and  Lear  v.  Lear,  supra,  footnote  171. 

i77There  is  not  at  present  any  obligation  on  the  spouse  to  disclose  a  change  in 
circumstances:  Young  v.  Young,  supra,  footnote  174. 

i78This  recommendation  differs  from  the  proposal  of  the  English  Law  Commission 
that  repayment  of  periodic  payments  should  be  ordered  where  a  dependent 
spouse  should  have  realized  that  he  or  she  ought  to  inform  the  other  spouse  of 
a  material  change  in  circumstances  and  deliberately  failed  to  do  so:  see  Law 
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As  a  practical  matter,  many  people  who  are  unable  to  comply  with  an 
alimony  order,  whether  for  reasons  of  illness,  irregular  employment  or  other 
causes,  simply  reduce  or  cease  support  payments  without  applying  to  the 
court  for  a  variation  of  the  maintenance  order.  While  such  a  course  of 
action  is  certainly  ill-advised,  the  dependent  spouse  may  have  tacitly  ap- 
proved of  it,  and  could  cause  serious  hardship  if  he  or  she  subsequently 
commenced  proceedings  to  enforce  the  order.  Moreover,  a  large  amount 
of  arrears  may  act  as  a  severe  disincentive,  almost  a  psychological  barrier, 
to  future  compliance  with  the  order.  The  court  should  therefore  have  the 
power  to  vary,  reduce,  or  discharge  arrears  payable  under  an  order  for 
maintenance  in  appropriate  cases. 

Although  some  courts  in  other  provinces  have  declined  to  enforce 
arrears  more  than  one  year  old,  we  do  not  consider  it  appropriate  to  fix 
any  limitation  period  beyond  which  arrears  would  be  uncollectable.^^^  Nor 
do  we  wish  to  adopt  the  recommendation  proposed  by  the  English  Law 
Commission, ^^^  and  tentatively  approved  by  the  Alberta  Institute  of  Law 
Research  and  Reform, ^^^  that  leave  of  the  court  should  be  required  before 
enforcement  proceedings  can  be  taken  to  recover  any  sum  payable  more 
than  twelve  months  previously.  Such  a  rule  improperly  reverses  the  normal 
onus.  While  it  may  be  fair  in  particular  cases  for  the  court  to  relieve  against 
accumulated  arrears,  it  is  quite  another  matter  to  require  a  dependent  spouse 
to  apply  for  leave  of  the  court  to  enforce  a  valid  maintenance  order.  An  order 
reducing  or  eliminating  arrears  of  maintenance  constitutes  extraordinary 
relief  and  in  establishing  entitlement  to  such  an  order  the  onus  should  always 
be  borne  by  the  party  against  whom  the  original  order  was  made. 

Since  under  existing  law  the  wife's  right  to  alimony  is  a  personal  right, 
her  personal  representatives  cannot  maintain  an  action  for  arrears  of  ali- 
mony owing  at  the  time  of  her  death. ^^-  It  is  not  clear,  however,  whether 
arrears  of  alimony  due  at  the  date  of  her  husband's  death  are  recoverable 
against  his  estate.^^^ 


Com.  No.  25,  Report  on  Financial  Provision  in  Matrimonial  Proceedings,  July, 
1969,  para.  92,  pp.  45  and  46;  and  section  33  of  the  Matrimonial  Causes  Act, 
1973,  (Eng.).  The  Institute  of  Law  Research  and  Reform  of  Alberta  in  its 
Working  Paper  on  Matrimonial  Support,  June,  1974,  p.  94,  has  recommended 
that  the  Supreme  Court  of  Alberta  should  have  a  similar  power  in  divorce  and 
other  matrimonial  causes  to  order  repayment,  but  only  in  cases  where  it  would 
be  unconscionable  that  the  payments  be  kept. 
i'^^The  "one-year  rule"  is  not  applicable  to  arrears  of  alimony  in  Ontario:  see 
Eveleigh  v.  Eveleigh,  supra,  footnote  171,  [1969]  2  O.R.  666,  6  D.L.R.  (3d) 
382,  where  Stewart,  J.,  made  the  following  obiter  statement  which  was  cited 
with  approval  by  the  Ontario  Court  of  Appeal  in  Lear  v.  Lear,  supra,  footnote 
171: 

It  was  also  urged  upon  me  that  it  was  not  the  practice  of  the  Courts 
to  allow  more  than  one  year's  maintenance  but,  in  my  opinion,  the  many 
cases  which  he  cited  to  me  are  not  applicable  in  Ontario.  Such  cases  as 
do  hold  that  arrears  of  alimony  should  be  confined  to  one  year  are  either 
from  outside  this  Province,  are  based  on  obiter  dicta,  or  are  irrelevant. 
isoLaw  Com.  No.  25,  supra,  footnote  178,  para.  92,  p.  45. 

isilnstitute  of  Law  Research  and  Reform,  Working  Paper  on  Matrimonial  Sup- 
port, June,  1974,  p.  95. 
^^Vachowicz  v.  Bate  (1958),  14  D.L.R.  (2d)  99,  24  W.W.R.  658  (Man.  Q.B.). 
i83in  Casselman  v.  Posluns  (1974),  3  O.R.   (2d)    132,   136-37,  44  D.L.R.   (3d) 
652,  656-57  (C.A.)  where  the  husband  had  died  between  the  date  of  judgment 
and  the  hearing  of  the  appeal,  Evans,  J.A.,  made  the  following  obiter  statement: 
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It  has  been  suggested^ ^^  that  where  maintenance  payments  are  in 
arrears  when  the  dependent  spouse  dies,  the  com-t  should  be  empowered, 
upon  the  application  of  the  personal  representative  of  the  deceased,  to 
order  the  whole  or  such  part  of  the  arrears  as  is  deemed  reasonable  to  be 
paid  for  distribution  as  part  of  the  deceased's  estate.  This  would  enable 
the  court  to  make  provision  for  the  dependants  of  a  deceased  spouse  who 
may  have  been  unable  to  collect  arrears  or  who  may,  temporarily  and  in 
good  faith,  have  refrained  from  enforcing  rights  under  the  order.  We  agree 
that  the  dependant's  personal  representatives  should  be  able  to  collect 
arrears  of  maintenance  accumulated  to  the  date  of  his  or  her  death.  However, 
we  do  not  consider  that  the  deceased's  personal  representative  should  be 
required  to  apply  to  the  court  in  order  to  collect  the  arrears;  rather,  the  onus 
should  be  upon  the  respondent  spouse  to  apply  to  the  court  for  relief  against 
arrears,  if  a  variation  or  discharge  of  arrears  is  justified. 

It  is  unclear,  as  we  have  indicated, ^^^  whether  arrears  of  maintenance 
may  be  recovered  against  the  estate  of  a  respondent  spouse.  In  our  view 
a  dependent  spouse  should  be  entitled  to  recover  arrears  of  maintenance 
from  the  estate  of  the  other  spouse.  However  the  court  should  have  a 
general  power  to  grant  relief  against  these  arrears,  on  the  application  of  the 
deceased's  personal  representatives.  The  power  to  relieve  against  arrears 
is,  in  our  opinion,  as  necessary  after  death  as  it  is  during  the  lifetime  of 
the  payor.  At  the  time  of  death,  there  may  be  arrears  outstanding  under  an 
old  order  which  the  dependent  spouse  has  made  no  effort  to  enforce.  At 
the  same  time  the  deceased  may  have  assumed  responsibihty  for  the  support 
of  others,  perhaps  for  a  number  of  years  before  his  death. 


While  the  question  whether  the  estate  can  be  compelled  to  pay  monthly 
payments  subsequent  to  the  death  of  the  husband  is  not  in  issue,  there  is 
authority,  Sugden  v.  Sugden,  [1957]  P.  120,  [1957]  1  All  E.R.  300  (C.A.), 
which  indicates  that  it  is  a  personal  obligation  which  does  not  survive  the 
death   of   the   husband   unless   it   is   a   "secured   provision".   Apart   from 
authority,  the  term  "alimony"  presupposes  an  existing  matrimonial  rela- 
tionship and  the  only  person  who  can  assert  such  a  claim  is  the  lawful  wife, 
not  a  former  wife  or  a  widow,  it  follows  therefore  that  an  entitlement  to 
alimony  ends  when  the  marriage  is  terminated  whether  by  death  or  divorce. 
While  Sugden  v.  Sugden  clearly  supports  the  proposition  that  no  action  will  lie 
for  monthly  instalments  accruing  subsequent  to  the  husband's  death,  it  also 
contains  the  obiter  statement  that  arrears  of  maintenance  due  at  the  date  of 
death  are  recoverable  against  the  estate.  See  also  McLeod  v.  Security  Trust  Co., 
[1940]    2    D.L.R.    697,    [1940]    1    W.W.R.    423    (Alta.    S.C);    and   Barker  v. 
Westminster  Trust  Co.,  [1941]  4  D.L.R.  514,  521-22,  [1941]  3  W.W.R.  473, 
480-81  (B.C.C.A.). 

The  recent  decision  of  the  Ontario  Court  of  Appeal  in  Lear  v.  Lear,  supra, 
footnote  171,  in  which  judgments  in  Ontario  for  alimony  and  maintenance 
were  held  to  be  final  insofar  as  arrears  were  concerned,  and  a  wife  was  held 
entitled  to  maintain  an  action  against  her  husband  in  Ontario  for  arrears  of 
alimony  under  a  final  judgment  of  a  foreign  divorce  court,  would  also  seem 
to  support  the  proposition  that  arrears  owing  under  an  alimony  order,  which 
the  court  has  no  power  to  discharge,  constitute  a  debt  against  the  estate  of  a 
deceased  husband,  and  that  an  action  will  lie  against  the  estate  for  arrears 
owing  at  the  date  of  death. 
i84See  Study  on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario 

Law  Reform  Commission,  Vol.  XII,  p.  495. 
i85See  footnote  183,  supra. 
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We  have  recommended  earlier^  ^^  that  an  order  for  maintenance  during 
marriage  should  terminate  upon  the  death  of  the  respondent  and  that  the 
rights  of  the  dependant  should  be  determined  under  The  Dependants'  Relief 
Act  as  amended  in  accordance  with  our  earlier  recommendations  in  our 
Report  on  Family  Property  Law.'^^'^  Under  these  proposals,  the  court  would 
have  a  broad  discretion  to  make  provision  out  of  the  estate  of  a  deceased 
person,  whether  he  or  she  died  testate  or  intestate,  for  all  persons  to  whom 
the  deceased  owed  a  legal  support  obligation  or  was  in  fact  supporting  at 
the  date  of  death. 

If  the  court  had  no  power  to  relieve  against  arrears  after  the  death  of 
the  respondent,  the  enforcement  of  arrears  of  maintenance  as  a  debt  against 
the  estate  might  arbitrarily  deprive  other  dependants  of  much  needed  sup- 
port. We  believe  that  the  court  should  have  a  broad  discretion  to  consider 
all  the  circumstances,  including  the  means  and  needs  of  the  person  to  whom 
any  arrears  are  owing  and  the  means  and  needs  of  any  other  dependants 
of  the  deceased,  in  order  to  do  what  is  just  and  equitable  in  a  particular 
case. 

We  are  aware  that  this  recommendation,  that  arrears  should  be  treated 
as  a  debt  of  the  estate  of  the  deceased  respondent  subject  to  the  right  of  the 
personal  representative  of  the  deceased  to  apply  for  the  relief  against  ar- 
rears, is  different  from  the  proposal  of  the  Research  Team^^^  which  recom- 
mended that  the  court  should  have  a  discretion,  upon  the  application  of  the 
person  to  whom  payments  are  due,  to  order  that  the  whole  or  part  of  the 
sum  owing  to  be  treated  as  a  debt  of  the  deceased's  estate.  However,  as  in 
the  case  of  an  application  to  vary  or  discharge  arrears  during  the  lifetime 
of  the  respondent  spouse,  we  are  of  the  view  that,  if  circumstances  are  such 
as  to  justify  an  application,  the  onus  should  properly  be  upon  the  estate 
to  apply  for  relief  against  arrears. 


Dissent  in  part  by  The  Honourable  James  C.  McRuer 

I  find  myself  in  fundamental  disagreement  with  my  colleagues  con- 
cerning the  recommendation  that  there  should  be  a  power  in  the  court  to 
relieve  against  arrears  owing  under  a  support  order. 

Where  the  court  makes  a  support  order  for  periodic  payments  an 
obligation  is  imposed  to  maintain  the  dependent  spouse  by  making  such 
payments  as  they  fall  due.  This  obligation  ordinarily  continues  until  further 
order  of  the  court  or  until  death  or  divorce  terminates  the  obligation.^ ^^ 
When  each  payment  falls  due  it  is  a  debt  owing  that  should  be  treated  as 
any  other  debt.  Should  illness,  misfortune  or  any  other  change  in  circum- 
stance render  compliance  with  the  order  too  burdensome  it  is  open  to  the 
spouse  on  whom  the  obligation  rests  to  apply  to  the  court  for  a  variation 
of  the  order. 


i86See  Chapter  4,  Section  6{d),  supra,  p.  114. 

^^'^Family  Property  Law,  Chapter  9,  Recommendations  Nos.   8(a)    and    (f). 

i88See  Study  on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario 

Law  Reform  Commission,  Vol.  XII,  495. 
i89For  a  discussion  of  the  Commission's  recommendations  concerning  the  duration 

of  orders  for  support  see  Section  6(d) ,  supra. 
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To  grant  to  the  courts  a  discretion  to  remit  payments  in  arrears  not 
only  encourages  disobedience  of  an  order  of  the  court  but  requires  the 
dependent  spouse  to  commence  proceedings  promptly  to  recover  the  pay- 
ments as  they  fall  due  for  self  protection  against  an  order  reducing  or 
rescinding  the  debt.  Such  a  law  would  in  my  view  be  vexatious  and  it  would 
promote  litigation. 

Apart  from  bankruptcy  proceedings  and  the  provisions  of  The  De- 
serted Wives'  and  Children's  Maintenance  Act  which  I  shall  discuss  later 
there  is  no  power  in  the  court  similar  to  that  proposed  by  my  colleagues 
to  relieve  a  debtor  of  his  obligations  to  ordinary  creditors.  It  seems  dis- 
criminatory and  indefensible  to  place  a  dependent  spouse  who  has  a  debt 
owing  under  a  specific  order  of  the  court  in  an  inferior  position  to  that  of 
a  money  lender  or  any  ordinary  creditor.  This  is  especially  true  in  view  of 
the  fact  that  the  suggested  power  to  make  a  retroactive  order  is  unilateral 
in  this  concept.  If  a  spouse  conceals  his  resources  and  a  modest  order  is 
made  which  is  effective  for  a  considerable  time  the  dependent  spouse  has 
no  recourse  to  have  a  retroactive  order  made  increasing  the  amount  ordered 
to  be  paid. 

Under  The  Deserted  Wives'  and  Children's  Maintenance  Act: 

8. — ( 1 )  Where  a  judge  is  satisfied  that: 

(a)  the  circumstances  of  any  of  the  parties  have  changed  since  the 
making  of  an  order  under  this  Act;  or 

{b)  evidence  has  become  available  that  was  not  available  upon  the 
previous  hearing, 

he  may  direct  a  rehearing  of  the  application. 

(2)  Upon  the  rehearing  of  the  application  any  order  previously 
made  may  be  confirmed,  rescinded  or  varied.^^^ 

The  power  given  here  is  to  rehear  the  application  and  the  jurisdiction  is  to 
confirm,  rescind  or  vary  the  original  order.  Obviously,  under  subsection  {b) 
it  is  intended  that  the  jurisdiction  to  rescind  or  vary  the  original  order  is  to 
be  exercised  where  evidence  has  become  available  that  was  not  available 
upon  the  previous  hearing.  This  is  a  power  that  is  equitable  and  just  and  one 
that  operates  for  the  benefit  of  both  the  spouses. 

But,  I  respectfully  dissent  from  the  recommendation  that  the  court 
be  granted  a  wide  discretion  to  relieve  against  arrears  owing  under  a 
support  order.  The  concept  of  such  a  power  is  based  on  the  old  ecclesias- 
tical law  of  England  which  viewed  the  relationship  of  husband  and  wife 
not  as  one  of  equal  partnership  in  which  the  wife  is  permitted  to  enjoy  all 
the  rights  of  an  ordinary  creditor  but  as  a  relationship  in  which  the  wife 
is  the  subservient  member. 

With  respect  to  the  situation  upon  the  death  of  the  respondent  spouse 
I  am  in  agreement  with  my  colleagues  that  arrears  should  be  treated  as  a 
debt  of  the  estate;  however,  I  dissent  from  the  view  that  this  recommenda- 
tion should  be  subject  to  the  power  of  the  court  upon  an  application  of 


190R.S.O.  1970,  c.  128,  s.  8. 
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the  personal  representative  of  the  deceased,  to  reheve  against  arrears.  AH 
I  have  said  against  arrears  of  periodic  payments  due  during  the  lifetime 
of  the  deceased  appUes  with  equal  force  here. 


(g)  Interim  Support  Orders 

The  sole  ground  for  an  award  of  interim  alimony,  which  provides  for 
a  wife's  maintenance  pending  the  trial  of  an  alimony  action,  is  necessity. ^^^ 
However,  the  law  governing  interim  alimony  is  based  upon  a  presumption 
that  a  wife  is  inherently  dependent  upon  her  husband  for  support.^^^  Al- 
though the  presumption  that  the  wife  has  nothing  and  the  husband  every- 
thing may  be  displaced  by  evidence  of  the  wife's  ability  to  maintain  herself 
out  of  her  separate  estate  or  income,  the  wife  is  not  required  to  establish 
necessity  in  the  first  instance:  to  estabUsh  her  basic  entitlement  to  interim 
alimony  the  wife  need  prove  Httle  more  than  the  fact  of  her  marriage.  The 
fact  that  a  wife  is  able  to  support  herself  pending  trial  must  be  raised  by 
the  husband  as  a  defence.^^^  Interim  alimony  may  be  awarded  to  either 
spouse  in  proceedings  for  divorce. ^^^ 

In  our  view  need  should  continue  to  be  the  paramount  consideration 
in  awarding  interim  alimony.  The  existing  presumption  that  wives  are 
always  dependent  upon  their  husbands,  however,  is  unrealistic,  and  also 
repugnant  to  any  concept  of  equality  between  the  sexes.  We  accordingly 
recommend  that  the  presumption  of  a  wife's  inherent  dependency  should 
be  abandoned,  and  that  need  should  always  be  determined  as  a  question 
of  fact.  Interim  alimony  should  be  available  to  either  spouse  upon  proof 
of  the  applicant's  need,  where  it  appears  that  the  respondent  is  able  to 
provide  interim  support. 

Because  the  application  for  interim  alimony  is  concerned  with  interim 
needs,  generally  the  court  will  not  consider  the  merits  of  the  main  action 
at  this  early  stage  of  the  proceedings. ^^^  Interim  alimony  is  awarded  at  a 


^^^McAllister  v.  McAllister,  [1943]  O.W.N.  734  (H.C.J.,  Master). 

^^^Madden  v.  Madden,  [1947]  O.W.N.  817  (H.C.J.,  Master);  Coling  v.  Coling, 
[1951]  O.W.N.  806  (H.C.J.,  Master);  Brydon  v.  Brydon,  [1951]  O.W.N.  761 
(H.C.J.,  Master). 

'^^^Coling  V.  Coling,  supra,  footnote  192. 

i94The  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  10(a).  Although  either  spouse  may  be 
granted  interim  alimony  in  divorce  proceedings,  and  ss.  14  and  15  of  the  Act 
deal  with  the  legal  effect  and  enforcement  of  an  order  for  interim  alimony, 
the  principles  governing  interim  alimony  under  the  Divorce  Act  would  seem 
to  be  the  same  as  those  governing  interim  alimony  in  alimony  actions. 

^^^MacDonald  v.  MacDonald,  [1953]  O.W.N.  811  (H.C.J.,  Master);  Kaszas  v. 
Kaszas,  [1962]  O.W.N.  92  (H.C.J.,  Master).  The  proposition  that  the  merits 
of  the  action  are  not  investigated  in  an  application  for  interim  alimony  is  sub- 
ject to  two  exceptions:  (1)  there  is  discretionary  power  in  the  court  to  reject 
applications  which  are  clearly  vexatious  and  without  foundation:  Barrette  v. 
Barrette,  [1962]  O.W.N.  222  (H.C.J. );  Thrower  v.  Thrower  (1904),  3  O.W.R. 
541  (H.C.J. );  (2)  where  the  action  is  based  upon  desertion  alone  and  the 
husband  is  willing  and  offers  by  his  affidavit  to  resume  cohabitation  with  his 
wife,  who  is  living  in  his  house:  Karch  v.  Karch  (1912),  21  O.W.R.  883,  3 
D.L.R.  658  (H.C.J. ),  following  Snider  v.  Snider  (1885),  11  P.R.  140.  As  to 
whether  a  wife  may  be  cross-examined  on  her  affidavit  to  establish  that  the 
alimony  action  is  clearly  vexatious  and  unmeritorious,  see  Giamettelo  v. 
Giamettelo  (1973),  9  R.F.L.  297  (Ont.  H.C.J.) ;  and  cf.  Mercer  v.  Mercer, 
[1973]  1  O.R.  84,  9  R.F.L.  356  (H.C.J.). 
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modest  standard:  sufficient  to  allow  the  applicant  to  live  "modestly  and  in 
retirement"  pending  trial,  having  regard  to  her  standard  of  living  during 
marriage  and  the  means  of  her  husband. ^^^ 

Although  the  phrase  "modestly  and  in  retirement"  may  be  regarded 
as  vague  or  even  objectionable,  we  are  nevertheless  satisfied  that  the  amount 
of  interim  support  awarded  in  practice,  both  in  alimony  actions  and  under 
the  Divorce  Act,  is  adequate  to  satisfy  the  demands  of  necessity.  For  this 
reason,  and  because  the  merits  of  the  main  action  are  not  considered  in 
such  an  application,  we  do  not  recommend  any  change  in  the  substantive 
law  governing  the  amount  of  interim  support  which  may  be  awarded. 

Similarly,  owing  to  the  summary  nature  of  this  remedy,  its  basis  in 
necessity,  and  the  fact  that  the  merits  of  the  main  action  are  not  in  issue, 
it  would  be  inappropriate  to  empower  the  court  in  interim  proceedings  to 
order  lump  sum  payments,  or  to  direct  the  transfer  of  property.  We  recom- 
mend that  the  court's  authority  to  order  interim  support  be  confined,  as  at 
present,  to  orders  providing  for  periodic  payments  of  maintenance. 

At  present,  the  Master  has  jurisdiction  to  vary  an  award  of  interim 
alimony  upon  proof  of  a  substantial  change  in  the  circumstances  of  the 
parties. ^^"^  In  our  view,  once  interim  alimony  is  awarded  it  should  not  be 
subject  to  variation.  The  parties  should,  instead,  be  firmly  encouraged  to 
proceed  to  trial  with  dispatch.  An  application  to  vary  interim  alimony, 
along  with  the  interlocutory  appeals  which  may  accompany  such  an  appH- 
cation,  gives  rise  to  an  unhealthy  potential  for  delay  in  proceedings  which, 
from  their  very  nature,  should  be  determined  expeditiously.  Either  party 
to  a  maintenance  proceeding,  when  they  fear  the  ultimate  result,  may  be 
inclined  to  delay  the  progress  of  the  action.  In  our  view  opportunities  for 
delay  in  maintenance  proceedings  should  be  kept  to  an  absolute  minimum. 
Accordingly  we  recommend  that  an  order  for  interim  alimony  once  made 
should  not  be  subject  to  variation. 

We  have  considered  whether  an  applicant  who  fails  to  obtain  a  per- 
manent order  for  maintenance  should  ever  be  required  to  repay  interim 
maintenance  paid  by  the  successful  respondent  under  an  interim  order.  If 
the  existing  grounds  for  alimony  were  to  be  retained,  an  order  directing 
the  repayment  of  interim  alimony  might,  in  some  circumstances,  be  justi- 
fied. It  is  entirely  possible,  for  example,  that  a  wife  might  bring  an  alimony 
action  solely  to  obtain  interim  alimony,  knowing  all  the  while  that  evidence 
would  be  disclosed  at  trial,  disentitling  her  to  a  permanent  order.  Such  an 
action  would  be  an  abuse  of  the  legal  process;  nevertheless,  the  wife  could 


^^^Madden  v.  Madden,  supra,  footnote  192.  Goldstein  v.  Goldstein,  [1948]  O.W.N. 
528,  [1948]  3  D.L.R.  575  (H.C.J.);  Buck  v.  Buck,  [1954]  O.W.N.  401  (H.C.J., 
Master);  Fielding  v.  Fielding  (1970),  4  R.F.L.  119  (Ont.  C.A.).  The  quantum 
of  interim  support  in  divorce  proceedings  would  seem  to  be  governed  by  the 
standard  applicable  in  alimony  actions:  see  Fielding  v.  Fielding,  supra;  Son- 
shine  V.  Sonshine  (1972),  9  R.F.L.  91,  93  (Ont.  C.A.);  Krisman  v.  Krisman 
(1971),  23  D.L.R.  (3d)  412  (Ont.  C.A.);  but  see  cf.  Schein  v.  Schein  (1973), 
12  R.F.L.  347  (Ont.  H.C.J. ),  in  which  the  question  was  directly  considered, 
and  the  quantum  held  by  the  Local  Master  to  be  no  longer  restricted  by  the 
standard  "modestly  and  in  retirement". 

^^"^Carvell  v.  Carvell,  [1969]  2  O.R.  513,  6  D.L.R.  (3d)  26  (C.A.);  Lipson  v. 
Lipson,  [1972]  3  O.R.  403,  7  R.F.L.  186  (C.A.). 


125 

readily  obtain  interim  alimony,  because  of  the  existing  presumptions  oper- 
ating in  her  favour  and  because  the  court  is  reluctant  to  consider  the  merits 
of  the  main  action  in  an  application  for  interim  relief.  Not  only  might  a 
wife  benefit  unjustly,  she  would  also  have  a  positive  incentive  to  deliberately 
delay  the  main  action  in  order  to  prolong  her  interim  alimony. 

If  our  recommendations  are  adopted,  orders  for  interim  maintenance 
will  be  based  upon  need,  determined  as  a  question  of  fact  under  a  concept 
of  mutual  support  obligations.  As  need  will  assume  increased  importance 
at  trial,  so  the  question  of  fault  will  be  of  markedly  less  importance.  The 
court,  therefore,  will  no  longer  determine  entitlement  to  interim  maintentnce 
according  to  one  principle,  and  entitlement  to  a  permanent  order  on  an 
entirely  different  basis.  Although  the  court  may  decline  to  award  main- 
tenance where  there  has  been  serious  misconduct,  under  our  proposals 
marital  fault  will  no  longer  be  an  absolute  bar. 

Despite  the  fact  that  the  potential  for  abuse  under  our  proposals  will 
be  considerably  less  than  under  the  existing  law,  nevertheless,  circum. stances 
could  arise,  especially  in  protracted  disputes,  in  which  an  applicant  might 
be  benefited  unjustly  under  an  award  of  interim  maintenance.  An  applicant 
who  fails  to  obtain  a  permanent  order  for  maintenance  should  be  required 
to  repay  interim  maintenance  paid  by  the  successful  respondent  under  an 
interim  order  if,  upon  the  evidence  at  trial,  the  court  is  of  the  opinion  that 
it  would  be  unjust  for  the  applicant  to  retain  the  benefits  received  under 
the  interim  order. 

(h)   Separation  Agreements 

In  Ontario,  the  support  obligations  of  many  spouses  are  governed, 
not  by  court  orders,  but  by  separation  agreements.  In  addition  to  governing 
matters  of  support,  these  agreements  commonly  deal  with  other  matters,  for 
example,  the  division  of  marital  property,  and  the  custody  and  maintenance 
of  children.  Invariably,  the  wife  covenants  in  such  an  agreement  not  to 
make  any  further  claim  for  maintenance  or  alimony  against  her  husband. 

A  separation  agreement  is  a  formal  contract,  enforceable  as  such,  and 
the  rights  of  the  parties  under  it  are  governed  strictly  by  the  law  of  con- 
tract.^^^  If  the  terms  of  the  agreement  are  unfair  because  of  the  unequal 
bargaining  position  of  the  spouses  at  the  time  the  agreement  is  entered 
into,  or  if  a  subsequent  change  in  the  circumstances  of  the  parties  makes 
the  provisions  of  the  agreement  inadequate  or  burdensome,  it  cannot  be 
varied  unless  the  agreement  itself  provides  expressly  for  some  method  of 
variation.  The  power  of  the  court  to  vary  separation  agreements  is  no  wider 
than  its  power  to  vary  commercial  contracts. ^^^  Unless  the  injured  party 
can  have  the  agreement  rescinded,  rectified  or  declared  void  in  accordance 
with  the  law  of  contract,^^^  both  spouses  are  bound  by  the  terms  of  the 
agreement. 


^^^Hyman   v.   Hyman,   [1929]   A.C.   601,   625-26,  per  Lord  Atkin;  Re   Winter, 

[1954]  O.W.N.  726,  727  (H.C.J.). 
^^^Burnsy.  Burns,  [1963]  2  O.R.  142,  38  D.L.R.  (2d)  572  (H.C.J.). 
200in  some  decisions,  however,  the  court  appears  to  have  been  more  ready  to  find 

the  existence  of  undue  influence  or  duress  by  reason  of  the  marital  relationship 

and  thus  to  declare  the  agreement  void:  Hunt  v.  Hunt  (1920),  18  O.W.N.  187 

(H.C.J.). 
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An  agreement  not  to  sue  for  alimony,  contained  in  a  separation  agree- 
ment, is  a  bar  to  an  alimony  action.  Unless  the  agreement  makes  no  pro- 
vision for  the  support  of  the  wife,  or  is  void  in  law,  or  unless  the  husband 
has  so  seriously  breached  the  agreement  that  the  wife  is  entitled  to  treat 
it  as  at  an  end,  she  may  not  succeed  in  an  action  for  alimony.^^^ 

Although  a  wife  may,  by  agreement,  disentitle  herself  to  alimony,  a 
court  may  nevertheless  award  maintenance  to  her  in  divorce  proceedings. ^^^ 
Under  the  Divorce  Act,  the  court  is  not  bound  by  the  provisions  of  a  prior 
separation  agreement,  but  has,  rather,  a  broad  discretion  to  substitute  for 
the  provisions  of  the  agreement  its  own  order  for  maintenance,  having 
regard  to  the  conduct  of  the  parties  and  the  condition,  means  and  other 
circumstances  of  each  of  them.^^s  when  a  divorce  court  makes  an  order 
for  maintenance  in  conflict  with  the  provisions  of  a  separation  agreement 
it  does  not  purport  to  vary  the  agreement  as  such,  but  rather  makes  an 
order  independent  of  the  agreement  by  virtue  of  its  overriding  jurisdiction 
to  make  such  orders  under  section  11  of  the  Divorce  Act.  Nevertheless,  in 
making  its  order,  the  court  does  not  disregard  the  fact  that  there  is  an 
agreement  between  the  spouses,  and  may  attach  considerable  weight  to  it; 
it  is,  after  all,  an  important  element  in  considering  the  conduct  of  the  parties, 
and  their  other  circumstances. ^^^ 

Although  the  law  should  encourage  spouses  to  resolve  their  differences 
wherever  possible  by  agreement  and  therefore  should  respect  such  agree- 
ments, we  consider  it  inappropriate  to  apply  strictly  the  commercial  law 
of  contract  to  inter-spousal  agreements : 

There  is  much  to  distinguish  the  separation  agreement  from  most 
normal  commercial  contracts.  Frequently,  if  not  normally,  separation 
agreements  will  be  negotiated  in  times  of  emotional  stress.  Marital 
separation  still  involves  some  social  stigma  and  too  often  one  or  both 
parties  will  be  afraid  to  freely  seek  independent  advice.  The  average 
husband  and  wife  will  have  none  of  the  knowledge  of  contractual 
rights  and  duties  that  the  courts  take  for  granted  in  the  average  busi- 
nessman. Most  importantly,  unlike  an  ordinary  contract,  a  separation 
agreement  may  well  conclusively  bind  the  parties  to  it  to  terms  regard- 
ing custody  of  children  and  access  to  them  as  well  as  arrangements 
regarding  property  and  income  that  could  irrevocably  shape  the  re- 
mainder of  a  lifetime.  Surely  our  law  can  apply  to  such  agreements 
more  sophisticated  yardsticks  than  those  developed  in  resolving  the 
disputes  of  wool  merchants  and  coal  carriers.^^^^ 

We  recommend  that  either  party  to  a  separation  agreement  should, 


20i5m///i  V.  Smith,  [1955]  O.R.  695,  [1955]  3  D.L.R.  808  (C.A.). 

^^^Hyman  v.  Hyman,  supra,  footnote  198;  Smith  v.  Smith,  supra,  footnote  201. 

^osBauder  v.  Bauder,  [1969]  2  O.R.  730,  6  D.L.R.  (3d)  597  (H.C.J.) ;  Carroll  v. 

Carroll  (1974),  13  R.F.L.  357   (Ont.  H.C.J.);  Kalesky  v.  Kalesky,  [1973]  3 

O.R.  761,  38  D.L.R.   (3d)    181   (H.C.J.),  affirmed  (1975),  5  O.R.  (2d)   546 

(C.A.). 
^o^Harris  v.  Harris  (1972),  8  R.F.L.  75  (Ont.  H.C.J.);  Kalesky  v.  Kalesky,  supra, 

footnote  203;  Snively  v.   Snively,   [1971]   3   O.R.    132,    19  D.L.R.    (3d)    628 

(H.C.J. ). 
205M,  G.  Picher,  The  Separation  Agreement  as  an  Unconscionable  Transaction: 

A  Study  in  Equitable  Fraud  (1972),  7  R.F.L.  257,  278. 
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in  carefully  defined  circumstances,  have  the  right  to  apply  to  the  court  to 
vary  the  terms  of  a  separation  agreement;  however  the  variation  of  a 
separation  agreement  will  constitute  extraordinary  rehef.  No  provision  in 
such  an  agreement  should  be  capable  of  ousting  the  court's  jurisdiction  to 
vary  the  agreement. 

The  Alberta  Institute  of  Law  Research  and  Reform  in  its  recent 
Working  Paper  on  Matrimonial  Support  has  also  considered  whether  the 
court  should  be  empowered  to  vary  separation  agreements  and  has  made 
the  following  tentative  recommendation: 

Our  tentative  opinion  is  that  either  party  should  be  entitled  to 
seek  a  variation  of  the  agreement,  either  by  arbitration  if  agreed  to, 
or  by  legal  proceedings.  To  obtain  a  variation,  the  applicant  should 
have  to  show  that  the  agreement  was  unfair  or  that  there  has  been 
a  substantial  change  in  circumstances  rendering  it  unfair  for  the  one 
spouse  to  have  to  perform  his  obligations  unmitigated,  or  for  the  other 
to  have  to  accept  the  amounts  agreed  upon.  Such  changes  would 
include  a  substantial  change  in  the  needs  of  the  claimant  spouse  or  in 
the  means  of  the  respondent  spouse.  The  court  would  have  much  the 
same  discretion  as  it  has  upon  an  application  to  vary  an  order  for 
support  made  by  the  court.  The  court  would  in  a  proper  case  have 
the  power  to  terminate  the  support  obligations  in  the  separation 
agreement. 2^^ 

We  are  of  the  opinion  that  this  recommendation  is  sound  and  that 
Ontario  courts  should  be  granted  the  power  to  vary  separation  agreements 
in  similar  terms. 

In  our  Report  on  Family  Property  Law  we  recommended^^'''  that  dum 
casta^^^  clauses,  when  contained  in  separation  agreements,  should  have  no 
effect  upon  the  obligation  to  maintain  unless  the  maintaining  spouse  could 
show  that  the  failure  to  remain  chaste  had  reduced  the  financial  need  of  the 
dependent  spouse.  Although  the  dependent  spouse's  failure  to  remain  chaste 
should  no  longer  constitute  an  automatic  defence  to  an  action  brought 
under  a  separation  agreement  which  contains  a  dum  casta  clause,  nor 
automatically  entitle  the  maintaining  spouse  to  a  variation  of  the  separation 
agreement,  we  are  now  of  the  opinion  that  sexual  misconduct  should  not 
be  treated  in  new  legislation  on  a  different  basis  from  any  other  form  of 
marital  misconduct.  In  considering  evidence  of  sexual  misconduct  in  such 
an  application,  therefore,  the  court  should  weigh  the  conduct  carefully 
against  the  other  factors  of  apparent  importance  in  maintenance  proceed- 
ings which  we  have  set  out  in  Section  3  of  this  chapter. 

A  provision  for  maintenance  in  a  separation  agreement  may  be  en- 
forced against  the  estate  of  a  deceased  spouse  unless  the  agreement  provides 

206Working  Paper  on  Matrimonial  Support,  Alberta  Institute  of  Law  Research 
and  Reform,  June  1974.  p.  91. 

^^'^ Family  Property  Law,  Chapter  14,  p.  186,  Recommendation  No.  4. 

208Some  separation  agreements,  under  which  a  husband  covenants  to  maintain  his 
wife,  now  contain  a  provision,  the  dum  casta  clause,  to  the  effect  that  the  hus- 
band's obligation  under  the  agreement  shall  continue  only  for  so  long  as  the 
wife  remains  chaste. 
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otherwise.^^^  We  have  recommended  earlier  that  orders  for  support  should 
not  survive  the  death  of  the  respondent  spouse,  and  that  the  rights  of 
family  dependants  in  whose  favour  the  order  is  made  should  be  determined 
in  accordance  with  the  provincial  dependants'  relief  legislation.^^^ 

In  order  to  facilitate  the  administration  of  estates  and  to  enable  the 
court  to  make  equitable  and  adequate  provision  for  all  of  the  dependants 
of  a  deceased  out  of  the  assets  of  a  spouse's  estate,  we  recommend  that, 
unless  a  separation  agreement  expressly  provides  that  maintenance  pro- 
visions are  to  bind  the  estate,  the  rights  to  maintenance  of  persons  being 
supported  under  such  an  agreement  should  also  be  determined  in  an 
application  under  The  Dependants'  Relief  Act. 

(i)   Costs 

As  a  general  rule,^^^  costs  in  an  alimony  action  are  awarded  to  the  wife, 
irrespective  of  the  outcome  of  the  litigation.  This  rule  is  based  upon  the 
obligation  of  a  husband  to  support  his  wife  and  the  presumption  that,  apart 
from  her  alimentary  allowance,  a  wife  has  no  means  to  pay  her  solicitors' 
costs. 2^2  Moreover,  a  wife's  party  and  party  costs  in  a  successful  alimony 
action  may  be  taxed  on  a  more  generous  scale  than  costs  awarded  on  the 
same  basis  in  other  actions,  and  the  taxing  officer  may  make  allowances 
in  excess  of  those  normally  expected  on  a  party  and  party  taxation. ^^^ 

Costs  in  divorce  proceedings  are  governed  by  Rule  810  which  pro- 
vides: 

810.  The  costs  in  a  matrimonial  cause  are  in  the  discretion  of  the 
presiding  judge,  and  shall  be  recoverable  in  the  same  way  as  in 
ordinary  actions  . . .  .^^^ 

In  Woodbeck  v.  Woodbeck'^'^^  the  court  rejected  the  submission  that  costs 
should,  as  a  general  rule  and  subject  to  the  conduct  of  the  successful  party, 
follow  the  event.  On  this  point  Wright,  J.,  commented: 

I  am  of  opinion  that  there  is  no  such  general  rule  applicable  to 
proceedings  under  the  Divorce  Act.  It  is  perfectly  clear  that  the  whole 
question  is  one  of  judicial  discretion.  There  may  well  be  principles 


209i?e  Gale  Estate,  [1949]  4  D.L.R.  543,  [1949]  2  W.W.R.  419  (B.C.S.C);  Kirk 
V.  Eustace,  [1937]  A.C.  491;  Re  Roberts  (1971),  20  D.L.R.  (3d)  719,  [1971] 
4  W.W.R.  663  (B.C.S.C);  Re  Potruff,  [1972]  3  O.R.  81,  27  D.L.R.  (3d)  405 
(H.C.J.). 

2iosee  Chapter  4,  Section  6(d),  supra. 

2iiThis  rule  is  subject  to  the  prohibition  contained  in  Rule  389  of  the  Rules  of 
Practice,  R.R.O.  1970,  reg.  545,  against  awarding  costs  in  excess  of  actual  cost 
disbursements  to  an  unsuccessful  plaintiff.  Rule  389  does  not  preclude  a  judge, 
however,  in  the  exercise  of  the  discretion  conferred  by  section  82  of  The 
Judicature  Act,  R.S.O.  1970,  c.  228,  from  dismissing  an  action  for  alimony 
without  costs:  see  Currie  v.  Currie  (1919),  16  O.W.N.  244  (H.C.J. ),  and 
Freedman  v.  Freedman  (1922),  23  O.W.N.  424  (H.C.J. ). 

^^^Cromarty  v.  Cromarty  (1917),  38  O.L.R.  481,  487  (H.C.J.)  per  IVliddleton,  J., 
33  D.L.R.  151,  156  (sub  nom.  C.  v.  C),  affirmed  (1917),  39  O.L.R.  571 
(C.A.). 

^^^Sloan  V.  Sloan,  [1965]  2  O.R.  828  (H.C.J.). 

2140.  Reg.  284/71,  s.  11,  amending  R.R.O.  1970,  reg.  545. 

2i5[l970]  1  O.R.  662,  9  D.L.R.  (3d)  244  (H.C.L). 
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inherent  in  the  Act  which  should  inform  that  discretion  but  I  do  not 
believe  that  it  is  in  any  way  constrained.  It  must  be  a  conscientious 
and  rational  discretion. 

In  Gooday  v.  Gooday,  [1969]  P.  1,  [1968]  3  All  E.R.  611,  the 
English  Court  of  Appeal  rejected  the  settled  practice  of  giving  costs 
only  against  the  guilty  male  in  an  action  of  divorce  for  adultery.  It 
recognized  in  this  regard  the  equality  of  the  sexes  before  the  law. 
Both  may  now  be  the  victims  of  judicial  discretion  as  to  costs.  Their 
reasoning  applies  to  Ontario. ^^^ 

Earlier  in  this  Report,  we  recommended  that  the  law  of  support  should 
no  longer  be  premised  upon  the  assumption  that  wives  are  inherently  de- 
pendent upon  their  husbands  for  support.  Our  proposals  for  the  reform 
of  the  substantive  law  would  eliminate  any  such  assumption  as  it  might 
apply  to  awards  of  maintenance  or  interim  maintenance.  Costs,  however, 
are  traditionally  awarded  in  the  discretion  of  the  court,  and  properly  so. 
We  do  not  wish  to  fetter  in  any  way  the  court's  discretion  to  award  costs, 
but  we  do  point  out  that  it  would  be  inappropriate  for  the  court  to  per- 
petuate any  assumption  of  inherent  dependency  on  the  part  of  a  wife  by 
continuing  to  award  the  costs  of  maintenance  proceedings  to  her  as  a  matter 
of  course.  In  proceedings  for  maintenance  during  marriage,  as  in  divorce 
proceedings,  costs  should  be  within  the  discretion  of  the  judge,  and  taxable 
as  in  ordinary  actions. 

7.    Enforcement  of  Maintenance  Orders 

Obtaining  an  order  for  periodic  payments  of  maintenance  may  be  only 
the  first  step  towards  receiving  support;  often  the  order  must  be  enforced. 
Payments  under  an  alimony  order  are  now  enforced  in  much  the  same  way 
as  any  final  judgment  in  the  Supreme  Court, -^^  that  is,  by  garnishment  and 
execution.  In  addition,  an  alimony  judgment  may  be  registered  against  any 
land  owned  by  the  respondent  spouse  and,  if  necessary,  enforced  by  sale.-^'^ 

Although  a  dependent  spouse  entitled  to  support  under  a  judgment 
for  alimony  has  substantially  the  same  remedies  as  ordinary  creditors  under 
final  judgments  of  the  Supreme  Court,  the  existing  procedures  for  enforcing 
all  judgment  debts  are  in  need  of  review.^^^  Moreover  a  dependent  spouse, 
often  a  single  parent  with  onerous  family  responsibilities  and  meagre 
resources,  is  in  a  much  more  difficult  position  than  most  creditors.  Matri- 
monial disputes  are  frequently  very  bitter  and  a  respondent  spouse  is  often 
much  more  determined  to  avoid  paying  support  under  an  alimony  judgment 
than  an  ordinary  debtor  is  to  defeat  creditors. 

Earlier  in  this  chapter,  we  made  several  recommendations  which  will 
alleviate  some  of  the  difficulries  associated  with  the  enforcement  of  main- 
tenance orders.  The  recommended  power  to  order  a  respondent  spouse  to 


2i<'//7/V/.,  [1970]  1  O.R.  663,  9  D.L.R.  (3d)  245. 

-^" MacDonald  v.  MacDonald  and  Howard,  [1957]  O.W.N.  419,   10  D.L.R.   (2d) 

309  (H.C.J. );  Wright  v.  Wright,  [1955]  O.W.N.  405  (H.C.J. ). 
~^^The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  81. 
2i9We  will  consider  the  entire  subject  in  a  future  Report  on  the  Enforcement  of 

Judgment  Debts. 
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provide  security,^^^  and  the  power  to  charge  the  property  of  the  respondent 
with  the  obligation  to  pay  maintenance,^^^  will  serve  to  protect  the  depen- 
dent spouse  and  children  at  least  up  to  the  value  of  any  available  security. 
Lump  sum  awards^^^  will  also  reduce  the  difficulties  inherent  in  collecting 
periodic  payments  of  maintenance.  In  addition,  we  have  recommended  that 
maintenance  owing  at  the  date  of  death  of  a  respondent  spouse  should  be 
collectable  as  a  debt  against  the  estate,  and  that  arrears  of  maintenance 
owing  at  the  date  of  the  death  of  a  dependent  spouse  should  be  recoverable 
by  the  personal  representative  for  distribution  as  part  of  the  estate  of  the 
deceased  dependant. ^^^  These  proposals  will  permit  the  recovery  of  main- 
tenance which  could  not  previously  be  collected. 

Since  we  currently  are  reviewing  the  law  concerning  the  enforcement 
of  judgment  debts  generally,  we  do  not  propose  to  deal  comprehensively 
in  this  Report  with  the  formulation  of  more  effective  procedures  for  en- 
forcing these  debts.  Nevertheless,  the  plight  of  dependent  spouses  who  seek 
to  enforce  maintenance  orders  deserves  special  attention  and  requires  that 
some  improved  methods  of  enforcement  be  introduced  without  delay. 

(  a )  A  ttachment  of  Earnings 

Our  Research  Team  has  recommended  that  the  court  should  be 
empowered  to  make  an  order  for  the  attachment  of  the  earnings  of  a 
respondent  spouse  upon  or  after  making  a  maintenance  order,  whether  or 
not  the  respondent  is  in  default  under  the  order. ^^4 

Currently,  a  spouse's  wages  may  only  be  attached  under  a  judgment 
for  alimiony  by  means  of  garnishment.  A  garnishment  order  of  the  Supreme 
Court,225  Q^QQ  served  upon  the  respondent  spouse's  employer,  requires  the 
employer  to  pay  into  court  money  owing  to  the  respondent.  The  order  has 
no  continuing  effect,  but  attaches  only  earnings  actually  "owing  or  accruing" 
at  the  time  of  service;^^^  in  order  to  attach  earnings  payable  in  the  future, 
the  procedure  must  be  repeated  as  the  future  earnings  become  due  for  pay- 
ment. Moreover,  under  The  Creditors*  Relief  Act,^^'^  all  amounts  paid  into 
court  under  the  garnishment  order  must  be  distributed  proportionately 
among  all  creditors  having  executions  against  the  respondent  spouse.^^^ 

A  wife  who  has  an  alimony  judgment  may  also  enforce  it  under  the  gar- 
nishment procedure  of  the  Small  Qaims  Court.^^o  'pj^g  j^  ^  less  cumber- 


220Sec  Section  6,  Orders  by  the  Court,  supra  at  p.  1 10. 

22i/Z,zU,atp.  111. 

222/^/^.,  at  p.  107. 

^2^1  bid.,  at  p.  120. 

224See  Study  on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario 

Law  Reform  Commission,  Vol.  XII,  p.  496. 
225For  the  rules  governing  garnishment  proceedings  in  the  Supreme  Court,  see 

Rules  597  to  606,  inclusive,  of  the  Rules  of  Practice,  R.R.O.  1970,  reg.  545. 
226if  the  salary  of  the  debtor  is  not  actually  due,  even  though  earned,  at  the  time 

the  order  is  served,  it  may  not  be  attached:  Central  Bank  of  Canada  v.  Ellis 

(1893),  20  O.A.R.  364   (C.A.);  Quercetti  v.  Tranquilli,  [1941]  4  D.L.R.  63, 

[1941]  3  W.W.R.  901  (B.C.C.A.). 
227R.S.O.  1970,  c.  97. 
^^^Ibid.,  ss.  4(1)  and  5(2). 
2297/2^  Small  Claims  Court  Act,  R.S.O.  1970,  c.  439,  s.  130(3)   and  (4). 
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some  and  more  effective  remedy  than  garnishment  proceedings  in  the 
Supreme  Court,  in  that  no  court  order  is  required  to  effect  the  garnishment, 
and  a  direction  to  garnish  issued  by  the  Small  Claims  Court  binds  not  only 
money  actually  due,  but  also  money  earned  or  owing  but  not  yet  payable. ^^o 
Moreover,  because  the  provisions  of  The  Creditors'  Relief  Act  do  not 
always  apply  to  debts  attached  in  Small  Qaims  Court,^^^  it  may  be  un- 
necessary to  share  the  proceeds  of  garnishment  with  other  creditors.  How- 
ever, a  direction  to  garnish  applies  only  to  wages  and,  like  a  garnishment 
order  of  the  Supreme  Court,  can  be  used  only  once  and  does  not  apply 
to  future  wages. 

In  our  view  an  attachment  order  would  provide  a  more  direct,  effective 
and  less  costly  means  of  garnishing  the  earnings  of  persons  ordered  by  the 
court  to  maintain  their  dependants;  such  an  order  would  have  continuing 
effect  and  would  thus  apply  to  future  earnings.  Although  wage  assignments 
were  abolished  in  Ontario  in  1968,^^-  this  was  done  largely  to  protect  the 
earnings  of  employed  persons  for  the  benefit  of  their  dependants.  These 
protected  earnings  should  be  exigible  for  the  support  of  dependent  spouses 
and  children. 

It  has  been  suggested  that  attachment  of  earnings  might  result  in 
employers  dismissing  employees  rather  than  suffer  the  inconvenience  of 
making  deductions  from  their  wages  to  satisfy  attachment  orders.  The  same 
difficulty  now  occurs  when  a  spouse's  wages  are  garnished.  In  Ontario, 
protective  legislation  exists  to  prohibit  an  employer  from  dismissing  or 
suspending  an  employee  upon  the  ground  that  garnishment  proceedings  are 
or  may  be  taken  against  him,^^^  and  the  legislation  should  be  extended  to 
protect  spouses  whose  earnings  become  subject  to  attachment  orders.  Pos- 
sible inconvenience  to  an  employer  would  not  be  a  sound  reason,  in  our  view, 
for  delaying  the  implementation  of  this  additional  measure  for  enforcing 
maintenance  orders.  Moreover,  we  do  not  think  that  our  recommendation 
would  seriously  inconvenience  employers,  who  are  routinely  required  to 
make  deductions  for  income  tax,  hospital  insurance,  union  dues,  pension 
plans  and  the  like;  indeed,  a  regular  deduction  from  income  under  an 
attachment  order  may  be  far  less  burdensome  than  irregular  deductions 
made  as  a  result  of  garnishment  proceedings. 

In  Saskatchewan,  wages  and  salary  may  be  attached  merely  by  serving 
a  copy  of  the  maintenance  order  upon  the  respondent  spouse's  employer.--*^* 
The  employer  is  thereafter  required  to  deduct  from  each  pay  cheque  the 
amount  necessary  to  satisfy  the  maintenance  order  and  to  pay  it  into  court, 
in  priority  to  all  other  assignments,  attachments  or  claims  against  the 
employee's  earnings.  In  our  view,  a  spouse  should  have  the  opportunity  to 
comply  with  a  maintenance  order  before  it  is  enforced  by  attachment. 
Obviously  an  attachment  order  can  adversely  affect  a  spouse's  standing  with 


230Section  141(a)  of  The  Small  Claims  Court  Act,  supra,  provides  that  money 
which  is  earned  or  owing,  but  not  yet  due  or  payable,  is  deemed  to  be  owing 
or  accruing. 

23iSee  The  Creditors'  Relief  Act,  R.S.O.  1970,  c.  97,  s.  4(3). 

2327/,^  Wages  Amendment  Act,  1968,  S.O.  1968,  c.  142;  now  The  Wages  Act, 
R.S.O.  1970,  c.  486,  s.  7(6). 

233 r/i^  Employment  Standards  Act,  R.S.O.  1970,  c.  147,  s.  5. 

^^^ Attachment  of  Debts  Act,  R.S.S.  1965,  c.  101,  s.  25. 
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his  employer  and  we  do  not  consider  that  a  spouse  should  be  subjected  to 
the  embarrassment,  or  his  employer  to  the  inconvenience,  of  an  attachment 
where  there  is  no  default  under  the  maintenance  order.  Accordingly,  we 
recommend  that  the  remedy  of  attachment  should  be  available  only  upon 
order  of  the  court,  and  only  when  there  has  been  default  under  a  main- 
tenance order.^*^^  The  court  should  consider  the  circumstances  surrounding 
the  default  and  whether,  in  all  the  circumstances,  an  attachment  order 
should  be  made. 

We  also  recommend  that  an  attachment  order  should  have  priority 
over  subsequent  claims  against  earnings,  and  that  money  recovered  under 
the  order  should  not  enure  to  the  benefit  of  other  creditors  under  The 
Creditors'  Relief  Act,  but  should  be  paid  to  the  dependant  entitled  to 
receive  it  under  the  maintenance  order. 

(b)  Bankruptcy 

A  wife  cannot  claim  in  the  bankruptcy  of  her  husband  for  future  pay- 
ments of  alimony,  or  for  payments  in  arrears. ^^^  However,  a  husband's 
liability  under  the  alimony  judgment  is  not  discharged  by  bankruptcy;  he 
must  continue  to  make  payments  as  directed  by  the  judgment.  Because  the 
present  law  operates,  on  balance,  in  favour  of  dependent  spouses,  and 
having  regard  to  the  fact  that  arrears  of  maintenance  might  be  varied  or 
discharged  under  our  proposals, ^^'  we  recommend  no  change  in  the  existing 
law  of  bankruptcy  under  which  claims  for  maintenance  are  not  recoverable 
in  bankruptcy  proceedings. 

(c)  Transactions  Intended  to  Defeat  Maintenance  Claims 

Marital  disputes  are  often  so  bitter  that  a  spouse  may  sometimes  try 
to  dispose  of  property  in  order  to  defeat  a  claim  for  maintenance  by  the 
other  spouse  or,  less  frequently,  dependent  children. 

There  is  no  power  at  present  in  the  Supreme  Court,  either  under  pro- 
vincial legislation  or  under  the  Divorce  Act,  to  enjoin  an  apprehended 
disposition  of  property  intended  to  defeat  a  claim  for  maintenance.  In 
England,  under  the  Matrimonial  Causes  Act,  1973^^^  the  court  may  make 
an  order  enjoining  a  disposition  of  property  which  is  intended  to  prevent 
financial  relief  from  being  given  to  a  dependent  spouse  or  child,  to  reduce 
the  amount  which  might  be  granted,  or  to  impede  the  enforcement  of  an 
order  for  financial  relief. 

The  Commission  recommends  that  the  Supreme  Court  of  Ontario 


235in  England  under  the  Attachment  of  Earnings  Act,  1971,  c.  32,  s.  3,  the  court 
may  make  an  attachment  of  earnings  order  only  if  a  spouse  defaults  under  a 
maintenance  order,  and  default  is  due  to  "wilful  refusal  or  culpable  neglect**. 

236^?^  Freedman  (1924),  55  O.L.R.  206,  [1924]  3  D.L.R.  517  (C.A.).  The  con- 
clusion that  alimony,  whether  payable  in  the  future  or  in  arrears,  is  not  a  debt 
provable  in  bankruptcy  is  based,  in  part,  upon  the  proposition  that  an  alimony 
judgment  in  Ontario  is  always  subject  to  variation  and  review.  In  so  far  as 
arrears  of  ahmony  are  concerned,  this  proposition  would  appear  to  be  invalid: 
Lear  v.  Lear,  supra,  footnote  171. 

237See  Section  6,  Orders  by  the  Court,  supra. 

^^^The  Matrimonial  Causes  Act,  1973,  c.  18,  s.  37. 
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should  have  the  power  in  maintenance  proceedings,  either  before  or  after 
judgment,  to  enjoin  the  apprehended  disposition  of  property  by  a  spouse 
which  is  intended  to  defeat  a  claim  for  maintenance,  or  to  prevent  the 
enforcement  of  a  maintenance  order. 

In  some  cases,  it  may  not  be  possible  to  prevent  a  spouse  from  dis- 
posing of  property  in  order  to  defeat  a  maintenance  claim  or  to  prevent 
the  enforcement  of  a  maintenance  order;  the  disposition  may  occur  without 
the  knowledge  of  the  claimant,  or  before  an  application  can  be  brought  for 
an  order  to  prevent  it.  In  our  view,  a  spouse  or  parent  should  not  be  able 
to  render  the  court  powerless  to  make  an  effective  order  for  maintenance, 
or  prevent  its  enforcement,  by  disposing  of  property  merely  for  this  purpose. 

We  recommend  that  the  court  should  have  the  power  in  proceedings 
for  maintenance  during  marriage,  either  before  or  after  judgment,  to  set 
aside  dispositions  of  property  intended  to  defeat  maintenance  claims,  or  to 
prevent  the  enforcement  of  maintenance  orders. -^^  This  recommendation 
should  not  apply  to  dispositions  m.ade  for  valuable  consideration,  other 
than  marriage,  to  persons  acting  in  good  faith  in  relation  to  the  disposition 
and  without  knowledge  of  any  intent  to  defeat  a  maintenance  claim  or  to 
prevent  its  enforcement. 

8.    Agency 

When  a  husband  defaults  in  his  common  law  obligation  to  support  his 
wife,  she  is  entitled,  under  a  doctrine  known  as  the  "agency  of  necessity", 
to  pledge  his  credit  for  necessaries  for  herself  and  any  children  the  husband 
is  obHged  to  maintain.  The  wife's  authority  to  pledge  her  husband's  credit 
as  agent  of  necessity  cannot  be  revoked.  Not  only  may  she  purchase  neces- 
saries as  her  husband's  agent,  but  she  may  borrow  money  on  his  credit  for 
the  purpose  of  buying  goods  to  meet  her  basic  needs. 

Today,  the  wife's  agency  of  necessity  is  a  concept  which  has  very 
little  practical  utility  and  affords  little  if  any  protection  to  her.  The  doctrine 
operates  only  when  a  husband  is  under  a  common  law  obhgation  to  main- 
tain his  wife.  If  she  has  committed  acts  of  cruelty  or  adultery  or  has 
deserted  her  husband,  or  if  the  parties  have  separated  voluntarily,  she  may 
not  pledge  his  credit.  A  tradesman  who  supplies  goods  to  a  wife  on  the 
strength  of  her  agency  of  necessity  clearly  does  so  at  his  peril.  When  the 
parties  are  separated,  a  creditor  is  not  entitled  to  the  benefit  of  any  pre- 
sumption that  the  husband  is  liable  to  support  his  wife;  he  cannot  recover 

from  the  husband  unless  the  wife's  entitlement  to  support  is  first  estab- 
lished.240 

Because  of  the  narrow  circumstances  in  which  the  agency  of  necessity 
may  be  invoked,  and  because  no-one,  other  than  a  friend  or  relative,^*! 


239A  similar  power  to  set  aside  dispositions  of  property  intended  to  defeat  lawful 
claims  exists  under  The  Fraudulent  Conveyances  Act,  R.S.O.   1970,  c.   182. 

240C.  Wallace  Co.  Ltd.  v.  Soltys,  [1972]  1  O.R.  803,  24  D.L.R.   (3d)  275  (C.A.). 

24iThe  English  Law  Commission,  which  recommended  the  abolition  of  the  agency 
of  necessity  (Law  Com.  No.  25,  supra,  footnote  117,  para.  110  at  p.  52), 
concluded  that  the  only  circumstances  in  which  the  doctrine  had  continuing  life 
was  where  a  relation  or  friend  had  supported  the  wife:  Working  Paper  No.  9, 
Matrimonial  and  Related  Proceedings  —  Financial  Relief,  para.  48  at  p.  25. 
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can  realistically  be  expected  to  supply  necessaries  on  the  basis  of  this  doc- 
trine before  the  husband's  liability  for  support  at  common  law  is  established, 
it  is  not  surprising  that  the  principle  is  rarely  applied  in  Ontario  today.  In 
practice,  municipal  and  provincial  welfare  authorities  now  assume  the 
responsibility  for  meeting  the  basic  needs  of  destitute  family  dependants 
and,  we  might  add,  meet  these  needs  much  more  effectively  than  did  the 
common  law. 

In  our  Report  on  Family  Property  Law  we  recommended,  pending  com- 
pletion of  this  Report,  that  the  agency  of  necessity  should  be  retained. ^^^ 
In  this  Report,  we  recommend  that  the  law  should  recognize  a  mutual 
obligation  on  the  part  of  each  spouse  to  support  the  other  when  in  need, 
to  the  extent  of  his  or  her  ability  to  do  so.^^^  Under  our  proposals  the  court 
will  also  have  the  power  to  award  maintenance  in  many  circumstances  in 
which  it  would  be  denied  at  common  law.  We  do  not  consider  that  it  would 
be  practicable,  or  even  desirable  in  view  of  the  limited  utility  of  the  doc- 
trine, to  extend  the  present  agency  of  necessity  so  that  it  would  apply 
mutually  and  wherever  the  proposed  law  governing  support  recognizes  a 
maintenance  obligation. 

Earlier  in  this  chapter,-^^  we  recommended  that  the  court  should  have 
the  power  to  award,  in  addition  to  an  amount  for  the  ongoing  support  of 
a  spouse,  a  lump  sum  or  increased  periodic  payments  in  order  to  enable 
a  spouse  to  discharge  obligations  incurred  for  support  prior  to  the  com- 
mencement of  maintenance  proceedings.  Later  in  this  Report,  we  recom- 
mend^^-"^  that  welfare  authorities,  where  they  assume  a  defaulting  spouse's 
support  obligations,  should  be  able  to  apply  in  their  own  right  for  a  main- 
tenance order  against  the  defaulting  spouse.  In  our  view,  these  proposals, 
together  with  our  recommendations  concerning  the  enforcement  of  main- 
tenance orders,  will  alleviate  the  plight  of  dependent  spouses  much  more 
effectively  than  any  theoretical  right  of  a  deserted  wife  to  pledge  her  hus- 
band's credit  for  necessaries.  We  recommend  that  the  doctrine  of  the 
agency  of  necessity  be  abolished. 

A  husband  may  also  become  liable  for  his  wife's  debts  while  they  are 
living  together  by  holding  her  out  as  having  authority  to  pledge  his  credit. 
If,  for  exam. pie,  a  husband  habitually  pays  for  his  wife's  purchases,  a  sup- 
plier may  rely  upon  the  husband's  prior  conduct  and  enforce  against  him 
the  payment  of  such  debts  contracted  by  his  wife;  at  least  until  he  is 
expressly  notified  that  the  husband  will  no  longer  accept  liability.  More- 
over, during  cohabitation,  a  wife  is  in  law  presumed  to  have  authority  to 
pledge  her  husband's  credit  for  household  necessaries;  it  is  a  rebuttable 
presumption  and  may  be  displaced  by  the  husband  in  evidence  showing 
that  he  had  revoked  his  wife's  authority  to  pledge  his  credit,  or  that  she 

was  already  supplied  with  necessaries  or  with  the  means  to  purchase 
them.246 

It  is  difficult  to  ascertain  how  useful  is  the  doctrine  of  implied  agency 


^^"^Family  Property  Law,  Chapter  9,  at  p.  1 13,  Recommendation  No.  9. 

243See  supra,  Chapter  2,  at  p.  23,  Recommendation  No.  2. 

244See  Orders  by  the  Court,  supra.  Section  6,  at  p.  116. 

245See  State  Involvement  in  Support  Obligations,  infra.  Chapter  6,  Section  5. 

-^(^Debenham  v.  Mellon  (1880),  6  App.  Cas.  24  (H.L.). 
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to  a  wife  in  obtaining  credit  for  household  necessaries.  Since  a  husband 
may,  without  the  knowledge  of  a  tradesman  who  supplies  necessaries  to  his 
wife,  revoke  any  authority  she  may  have  to  bind  him  as  a  debtor  in  such 
transactions,  the  doctrine  affords  little  real  protection  either  to  the  wife  or 
to  the  supplier.  As  the  English  Law  Commission  has  pointed  out,  the  doc- 
trine of  implied  agency,  unlike  the  anomalous  agency  of  necessity,  is  gen- 
erally consistent  with  the  principles  of  agency  law.-^^  If  it  were  to  be 
repealed,  it  would  be  necessary  to  do  so  in  legislation,  a  course  which  would 
almost  certainly  encourage  some  tradesmen  not  to  regard  a  wife  as  her 
husband's  agent  for  any  purpose.  The  doctrine  of  implied  agency  may  well 
come  to  be  applied  even  more  infrequently  by  the  courts  in  the  future,  but 
we  see  no  justification  for  repealing  it  expressly.  Indeed,  it  could  be  poten- 
tially disruptive  to  the  management  of  many  households  if  this  were  done. 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations : 

1.  The  court  should  be  empowered  to  award  maintenance  to  either 
spouse  whenever  it  is  established  that  the  spouses  are  experienc- 
ing marital  discord  of  such  a  degree  that  they  cannot  reasonably 
be  expected  to  live  together. 

2.  The  phrase  "marital  discord  of  such  a  degree  that  the  spouses  can- 
not reasonably  be  expected  to  live  together"  should  be  given  its 
ordinary  meaning,  and  treated  in  law  as  a  justiciable  fact  to  be 
determined  by  the  court  after  considering  all  the  circumstances  of 
individual  cases. 

3.  Although  the  alleged  cause  of  marital  discord  may,  in  a  particular 
case,  be  adultery,  cruelty  or  desertion  on  the  part  of  a  respondent 
spouse,  formal  proof  of  such  offences  should  no  longer  be 
required  as  a  condition  precedent  to  awarding  maintenance  to  a 
dependent  spouse.  Matrimonial  offences  should  constitute  neither 
formal  grounds  for  maintenance,  nor  an  absolute  bar  to  the 
recovery  of  maintenance. 

4.  Enumerated  legislative  criteria,  as  minimum  guidelines  only, 
should  be  enacted  to  assist  the  court  in  determining  whether  to 
make  an  award  of  maintenance  to  a  spouse  during  marriage  and 
also  in  determining  the  nature  and  amount  of  any  award  which 
may  be  appropriate  in  a  particular  case.  In  awarding  maintenance 
to  either  spouse  during  marriage,  the  court  should  have  regard 
to  all  the  circumstances  of  the  case,  including  the  evidence 
introduced  on  the  following  matters: 

(a)  the  income,  property  and  other  financial  resources  or  bene- 
fits which  each  of  the  spouses  has,  or  is  reasonably  likely  to 
have  in  the  foreseeable  future; 


24 Tin  fact  the  English  Law  Commission  characterized  the  doctrine  of  a  wife*s 
implied  agency  as  a  "true  case"  of  agency.  See  Law  Com.  No.  25,  Report  on 
Financial  Provision  in  Matrimonial  Proceedings,  July  1969,  p.  52,  paras.  108, 
109. 
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(b)  the  need  of  the  dependent  spouse,  in  determining  which  the 
court  may  have  regard  to  the  prior  standard  of  living  of 
the  family; 

(c)  the  conduct  of  the  parties; 

(d)  the  age  of  the  parties  and  the  duration  of  the  marriage; 

(e)  the  earning  capacity,  including  the  potential  earning  capacity 
of  each  spouse,  and  in  the  case  of  the  dependent  spouse,  the 
extent  to  which  his  or  her  earning  capacity  has  been  affected 
or  diminished  by  reason  of  the  responsibilities  assumed 
during  marriage; 

(f)  the  contribution  of  each  of  the  spouses  to  the  welfare  of  the 
family,  including  any  contribution  made  by  them  in  looking 
after  the  home  or  caring  for  the  family; 

(g)  the  responsibilities  of  both  spouses,  including  their  respon- 
sibilities to  any  other  person  whom  either  of  them  has  a 
legal  obligation  to  support  and  their  responsibilities  to  any 
other  person  whom  they,  or  either  of  them,  are  in  fact  sup- 
porting to  such  extent,  if  any,  as  the  court  in  all  the  cir- 
cumstances, and  having  regard  to  the  public  interest,  thinks 
proper; 

(h)   the  spouses'  physical  and  mental  condition. 

5.  No  weighted  importance  should  be  given  in  any  implementing 
legislation  to  particular  criteria;  the  enumerated  factors  should 
be  considered  together  and  their  relative  importance  determined 
by  the  court  solely  upon  the  evidence  presented  in  individual 
cases. 

6.  Whether  or  not  a  dependent  spouse  is  in  need  of  support  should 
be  determined  always  as  a  question  of  fact,  not  by  means  of  any 
presumption  that  either  spouse  is  inherently  dependent  upon  the 
other  for  support. 

7.  All  marital  property,  regardless  of  the  governing  property  regime, 
should  be  available  to  satisfy  a  marital  support  obligation  deter- 
mined in  accordance  with  these  proposals. 

8.  In  awarding  maintenance  on  a  lump  sum  basis,  or  in  directing 
the  transfer  of  marital  property  to  satisfy  or  to  reduce  a  support 
obligation,  the  court  should  be  governed  always  by  the  factors 
which  we  have  specified  as  being  uniquely  relevant  to  the  issue 
of  maintenance.  The  jurisdiction  of  the  court  to  award  main- 
tenance ought  not  to  be  exercised  to  divide  marital  property. 

9.  Before  awarding  maintenance,  the  court  should  consider  and,  if 
necessary,  should  determine  the  spouses'  marital  property  rights 
according  to  the  matrimonial  property  regime  by  which  their 
property  relations  are  governed.  The  court  should  be  empowered 
to  wind  up  a  matrimonial  property  regime  in  divorce  proceedings 
and  also  in  proceedings  for  maintenance  during  marriage,  espe- 
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daily  where  there  is  no  reasonable  prospect  of  reconciliation. 
Support  obligations  should  be  determined  always  in  the  light  of 
the  respective  economic  positions  of  the  spouses,  including  their 
positions  as  to  property. 

10.  Marital  disputes  during  marriage  should  be  determined,  whenever 
possible,  in  a  single  proceeding,  particularly  where  the  dispute 
involves  a  number  of  inter-related  legal  issues.  Rules  of  procedure 
should  be  established  which  render  it  unnecessary  for  spouses  to 
commence  a  multiplicity  of  legal  proceedings  to  resolve  isolated 
aspects  of  a  marital  dispute  on  a  piecemeal  basis. 

11.  Where  it  is  established  that  there  exists  between  spouses  marital 
discord  of  such  a  degree  that  they  cannot  reasonably  be  expected 
to  live  together,  a  judge  of  the  Supreme  Court,  including  a  local 
judge  of  the  High  Court  of  Justice  or,  as  the  case  may  be,  a  judge 
of  any  restructured  Family  Court  appointed  under  the  provisions 
of  section  96  of  the  British  North  America  Act,  should  be  em- 
powered to  hear  and  to  make  appropriate  orders  in  any  or  all 
of  the  following  matters  in  a  single  proceeding: 

(a)  the  maintenance  of  either  of  the  spouses  during  the  con- 
tinuation of  the  marriage; 

(b)  the  custody  of  the  children  of  the  marriage; 

(c)  the  maintenance  of  the  children  of  the  marriage; 

(d)  the  winding-up  of  a  matrimonial  property  regime; 

(e)  the  determination  of  marital  property  rights; 

(f)  the  resolution  of  disputes  under  any  separation  agreement; 

(g)  the  variation,  rescission  or  enforcement  of  any  separation 
agi'eement; 

(h)  the  rights  to  possession  of  property  and  the  peaceful  enjoy- 
ment thereof; 

(i)  the  prohibition  of  either  spouse  from  molesting  or  annoying 
the  other  or  the  children  of  the  marriage; 

(j)  the  imposition  of  such  terms  and  conditions  concerning  the 
foregoing  matters  as  may  be  necessary  to  effect  a  proper 
legal  ordering  of  the  family  relations  of  discordant  spouses 
and  their  children. 

12.  Where  the  spouses  are  in  agreement  on  most  issues,  but  cannot 
agree  on  some  specific  matters  concerning  which  applications  may 
now  be  made  to  the  court  by  originating  notice  of  motion,  or 
where  the  applicant  for  maintenance  believes  that  the  dispute  is 
exclusively  or  primarily  limited  to  the  amount  of  maintenance 
which  should  be  paid  by  the  respondent,  the  Rules  should  provide 
for  a  more  summary  determination  than  by  formal  trial  of  such 
a  dispute  and  of  any  of  the  matters  enimierated  in  subparagraphs 
(b)  (c)  (d)  (e)  (f)  and  (h)  of  the  preceding  paragraph.  Upon 
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such  an  application  it  should  be  unnecessary  for  the  spouses  to 
establish  that  there  exists  between  them  marital  discord  of  such 
a  degree  that  they  cannot  reasonably  be  expected  to  live  together. 

13.  Where  a  trial  is  necessary  because  the  issues  are  either  numerous, 
inter-related  or  complex,  the  dispute  should  be  determined 
wherever  possible  in  a  single  proceeding  commenced  by  a  petition 
to  the  court. 

14.  If  it  appears  to  the  court  upon  any  summary  application  that  it 
may  be  necessary  to  direct  the  trial  of  an  issue  between  spouses, 
the  court,  upon  its  own  m.otion  or  upon  application  by  either 
party  at  any  time,  should  be  able  to  direct  that  the  application  be 
stayed,  that  a  petition  be  delivered  forthwith,  and  to  make  such 
interim  orders  pending  the  hearing  of  the  petition  as  may  seem  fit 
and  just.  The  court  should  possess  similar  powers  where  there 
are  unresolved  issues  outstanding  between  the  spouses  which, 
although  not  raised  by  the  applicant,  ought  to  be  heard  and  deter- 
mined together  with  the  issues  formally  raised  in  the  summary 
application. 

15.  Upon  any  petition  or  application  by  a  spouse  for  an  order  which 
may  affect,  directly  or  indirectly,  the  welfare  of  any  children  of 
the  marriage,  the  court,  notwithstanding  any  agreement  between 
the  spouses,  should  inquire  into  the  provision,  if  any,  which  has 
been  made  for  the  welfare,  custody  or  maintenance  of  their  chil- 
dren, and  be  empowered  to  make  any  order  concerning  the  wel- 
fare of  the  children  as  may  seem  necessary  or  appropriate  in 
all  the  circumstances. 

16.  The  Masters  and  Local  Masters  of  the  Supreme  Court  should 
have  a  broad  jurisdiction  to  make  interim  orders  concerning  any 
of  the  matters  enumerated  in  subparagraphs  (a)  to  (c),  inclu- 
sive, of  paragraph  1 1 . 

17.  An  application  by  a  spouse  for  maintenance  should  be  com- 
menced by  way  of  petition  where  there  is  any  substantial  dispute 
concerning  the  respondent's  habiUty  for  maintenance;  or  where 
there  are  complex  unresolved  issues  concerning  the  spouses' 
marital  property  rights  which,  when  determined,  might  affect  the 
nature  or  the  amount  of  any  maintenance  award;  or  where  there 
are  any  other  related  issues  likely  to  require  a  formal  trial  to- 
gether with  the  issue  of  maintenance  to  achieve  a  just,  compre- 
hensive or  proper  determination  of  the  marital  dispute. 

18.  In  all  proceedings  in  which  the  maintenance  of  a  spouse  or  a 
child  is  in  issue,  the  spouses  should  be  required  to  make  a  full 
and  formal  disclosure  of  their  financial  positions  at  the  outset  of 
the  proceedings  in  a  document  served  on  the  opposite  party  and 
filed  with  the  court. 

19.  If  the  spouses  are  required  under  the  Rules  of  Practice  to  dis- 
close their  financial  position  in  affidavits,  provision  should  be 
made  for  every  such  affidavit  to  be  accompanied  by  a  prescribed 


139 

schedule  which,   when  completed,  will  provide  a  satisfactory 
minimum  standard  of  disclosure  in  each  case. 

20.  As  a  general  rule,  the  parties  to  a  maintenance  proceeding  should 
disclose  the  details  of  their  financial  position  routinely;  however, 
provision  should  be  made  for  the  respondent  to  apply  to  the 
court  to  be  excused  from  making  such  disclosure  if  there  is 
substantial  doubt  concerning  his  or  her  liability  for  support  or  if 
the  application  is  vexatious  or  is  brought  for  any  other  improper 
purpose. 

21.  Where  a  spouse  defaults  in  his  or  her  performance  under  the 
terms  of  a  written  separation  agreement,  the  agreement  should  be 
capable  of  enforcement  by  the  other  spouse  upon  a  summary  appli- 
cation to  the  court  without  the  necessity  in  every  case  of  issuing 
a  petition  or  commencing  an  action.  In  considering  the  variation 
or  enforcement  of  a  separation  agreement  on  a  summary  appli- 
cation, the  court  should  possess  the  same  jurisdiction  to  make 
interim  orders  regarding  any  matter  in  dispute  as  it  would  possess 
upon  an  application  for  the  same  relief  where  there  was  no 
written  agreement  outstanding  between  the  spouses. 

22.  Where  a  court  is  required  to  interpret  the  meaning  of  disputed 
provisions  in  a  separation  agreement,  it  should  be  empowered, 
in  the  same  application,  to  make  any  order  concerning  the  en- 
forcement of  the  agreement  as  may  seem  just  in  all  the  circum- 
stances. 

23.  In  formulating  such  new  rules  of  procedure  as  may  be  necessary 
to  complement  or  to  give  practical  effect  to  our  proposals  for 
reform  of  the  substantive  family  law,  every  effort  should  be  made 
to  discourage  the  undue  and  misplaced  emphasis  now  sometimes 
given  to  trial  tactics  in  the  resolution  of  marital  disputes.  Adver- 
sary techniques  should  be  used  more  selectively  and,  wherever 
possible,  should  be  accompanied  by  pretrial  conferences,  or  by 
conciliation,  mediation  or  Hke  procedures  designed  to  keep  open 
the  possibility  of  consensus  and  to  promote  bargaining  in  good 
faith,  even  as  the  litigation  proceeds. 

24.  The  scope  of  the  orders  which  the  court  may  make  in  awarding 
maintenance  during  marriage  should  be  vastly  expanded;  the 
court  should  not  be  restricted,  as  now,  to  ordering  merely  un- 
secured periodic  payments  by  a  husband  to  a  wife,  for  the  joint 
lives  of  the  parties,  or  until  further  order. 

25.  In  addition  to  the  limited  orders  which  the  court  may  now  make 
in  proceedings  for  maintenance  during  marriage,  the  court  should 
be  empowered  in  appropriate  cases  to  order: 

(a)  a  lump  sum  payment  to  supplement  or  replace  periodic 
payments  of  maintenance; 

(b)  that  maintenance,  whether  awarded  as  a  lump  sum  or  as 
periodic  payments,  be  secured; 
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(c)  that  a  spouse  shall  pay  maintenance  and,  in  addition,  pro- 
vide security  for  the  payment  of  such  maintenance; 

(d)  that  the  maintenance  order  shall  itself  constitute  a  charge 
against  any  interest  of  the  respondent  in  specified  property; 

(e)  the  transfer  of  marital  property,  or  of  any  interest  in  such 
property,  exclusively  for  the  purpose  of  reducing  or  satisfy- 
ing a  support  obligation  determined  in  accordance  with  our 
recommendations ; 

(f)  that  maintenance  be  paid  for  a  limited  period  only,  or  until 
the  happening  of  a  specified  event,  provided  that  the  court 
should  retain  jurisdiction  to  extend  or  to  award  maintenance 
beyond  the  prescribed  period  or  after  the  occurrence  of  any 
specified  event; 

(g)  the  payment  of  a  lump  sum  or  of  increased  periodic  pay- 
ments to  enable  a  dependent  spouse  to  meet  debts  reason- 
ably incurred  for  his  or  her  own  support  prior  to  the  com- 
mencement of  maintenance  proceedings. 

26.  The  court  should  have  a  broad  power  to  vary  maintenance  orders 
in  the  event  of  a  material  change  in  the  circumstances  of  either 
spouse.  The  court's  power  to  vary  maintenance  orders  should 
include: 

(a)  the  power  to  increase  or  decrease  maintenance  prospectively, 
and  to  discharge  or  suspend,  an  order  for  periodic  payments 
or  instalments  due  under  a  lump  sum  award; 

(b)  the  power  to  vary  or  discharge  an  order  for  security  and  to 
vary  the  terms  of  the  security; 

(c)  the  power  to  vary  an  order  for  periodic  payments  by  award- 
ing a  lump  sum  in  addition  to  or  in  lieu  of  the  periodic 
payments. 

27.  Lump  sum  awards  should  be  subject  to  variation  by  the  court 
only  upon  proof  of  a  substantial  or  unforeseen  change  of  circum- 
stances, particularly  where  the  award  was  intended  to  be  in  full 
satisfaction  of  a  support  obligation.  The  powers  to  vary,  by 
decreasing,  lump  sum  awards  should  be  confined  to  amounts 
unpaid  under  the  order. 

28.  The  court  should  have  no  jurisdiction  to  vary  periodic  payments 
of  maintenance  retrospectively. 

29.  An  order  for  maintenance  made  during  marriage  should  ter- 
minate upon  the  death  of  either  spouse.  Upon  the  death  of  a 
respondent  spouse,  the  rights  of  the  surviving  spouse  and  any 
dependent  children  should  be  determined  under  The  Depen- 
dants* Relief  Act  as  amended  to  accord  with  our  earlier  recom- 
mendations concerning  this  legislation  in  our  Report  on  Family 
Property  Law. 
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30.  An  order  for  maintenance  during  marriage  should  terminate 
upon  divorce.  This  would  include  any  order  for  the  payment  of 
a  lump  sum,  which,  at  the  time  of  the  divorce,  is  not  yet  due. 
The  issue  of  maintenance  after  divorce  should  be  determined, 
as  now,  in  divorce  proceedings.  However,  the  Divorce  Act  should 
be  amended  to  provide  that  the  court  should  respect,  wherever 
possible,  orders  for  maintenance  made  during  marriage,  particu- 
larly those  intended  to  be  in  full  satisfaction  of  a  support  obliga- 
tion. 

31.  The  Divorce  Act  should  be  amended  to  permit  the  court  to  enter- 
tain an  application  for  maintenance  after  the  granting  of  the 
decree  nisi  where  the  issue  of  maintenance  was  not  considered  at 
trial.  Leave  of  the  court  should  be  required  before  making  such 
an  application. 

*32.  The  court  should  have  the  power  to  vary  or  to  discharge  arrears 
of  maintenance  accumulated  during  marriage,  upon  such  terms 
as  seem  fit  and  just. 

33.  Arrears  owing  at  the  date  of  death  of  a  dependent  spouse  should 
be  treated  as  a  debt  owing  to  the  dependant's  estate,  subject  to  the 
right  of  the  respondent  to  apply  to  the  court  for  rehef  against 
arrears. 

34.  Arrears  owing  at  the  date  of  death  of  a  respondent  spouse  should 
be  treated  as  a  debt  of  the  deceased's  estate,  subject  to  the  right 
of  the  personal  representative  of  the  deceased  to  apply  to  the 
court  for  relief  against  arrears. 

35.  Interim  maintenance  should  be  awarded,  where  necessary,  to 
either  spouse  upon  the  basis  of  need  determined  as  a  question 
of  fact,  without  the  aid  of  the  existing  presumption  that  wives  are 
always  inherently  dependent  upon  their  husbands  for  support. 

36.  The  court  should  have  jurisdiction,  similar  to  that  now  exercised 
under  section  10  of  the  Divorce  Act,  to  award  interim  main- 
tenance for  a  period  which,  in  appropriate  circumstances,  may 
predate  the  commencement  of  the  maintenance  proceedings. 

37.  The  standard  of  support  reflected  by  interim  maintenance  awards 
should  continue  to  be  governed  by  the  essential  purpose  for 
which  they  are  made:  to  enable  a  dependent  spouse  in  need  of 
support  to  be  maintained  pending  the  court's  final  determina- 
tion of  the  respondent's  support  obligation. 

38.  The  authority  of  the  court  to  order  interim  support  should  be 
confined,  as  at  present,  to  orders  providing  for  periodic  payments 
of  maintenance. 

39.  Interim  alimony,  once  it  has  been  ordered,  should  not  be  subject 
to  subsequent  variation. 


^The  Honourable  James  C.  McRiier  dissents  from  the  recommendation  for  reasons 
recorded  on  p.  121. 
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40.  An  applicant  who  fails  to  obtain  a  permanent  order  for  main- 
tenance should  be  required  to  repay  mterim  maintenance  paid  by 
the  successful  respondent  under  an  interim  order  if,  upon  the 
evidence  at  trial,  the  court  is  of  the  opinion  that  it  would  be 
unjust  for  the  applicant  to  retain  the  benefits  received  under  the 
interim  order. 

41.  The  court  should  be  empowered  to  vary  a  separation  agreement 
between  spouses  if  it  is  established  that  the  agreement  was  unfair, 
or  that  there  has  been  a  substantial  change  in  circumstances 
rendering  it  unfair  for  the  one  spouse  to  have  to  perform  his 
obligations  unmitigated,  or  for  the  other  to  have  to  accept  the 
amounts  agreed  upon. 

42.  Unless  a  separation  agreement  expressly  provides  that  main- 
tenance provisions  are  to  bind  the  estate  of  the  maintaining 
spouse,  the  rights  of  persons  being  supported  under  a  separation 
agreement  should  be  determined  under  The  Dependants'  Relief 
Act  as  amended  in  accordance  with  our  recommendations  in  the 
Report  on  Family  Property  Law. 

43.  The  failure  of  a  dependent  spouse  to  remain  chaste  should  no 
longer  constitute  an  automatic  defence  to  an  action  brought 
under  a  separation  agreement  which  contains  a  dum  casta  clause, 
nor  automatically  entitle  the  maintaining  spouse  to  have  the 
agreement  varied.  The  conduct  of  a  spouse,  whatever  its  nature, 
should  always  be  weighed  carefully  against  the  other  factors  of 
apparent  importance  in  maintenance  proceedings,  as  set  out  in 
this  Report. 

44.  In  proceedings  for  maintenance  during  marriage,  as  in  divorce 
proceedings,  costs  should  be  within  the  discretion  of  the  court, 
and  taxable  as  in  ordinary  actions. 

45.  The  court  should  be  given  the  power  to  order  the  attachment  of 
a  respondent's  earnings  as  a  means  of  enforcing  the  payment  of 
maintenance.  However,  it  should  be  necessary  for  the  dependent 
spouse  to  apply  to  the  court  for  an  attachment  order  and  such 
an  order  should  be  made  only  upon  proof  of  default  by  the 
respondent  in  making  payments  under  a  maintenance  order. 

46.  The  Employment  Standards  Act  should  be  amended  to  provide 
that  no  employer  shall  dismiss  or  suspend  an  employee  upon  the 
ground  that  the  employee's  earnings  have  become  subject  to  an 
attachment  order. 

47.  Priority  should  be  given  to  an  attachment  order  over  any  sub- 
sequent claims  by  creditors  against  the  respondent's  earnings, 
and  amounts  collected  under  an  attachment  order  should  not  be 
subject  to  pro  rata  distribution  among  creditors  under  The 
Creditors'  Relief  Act. 

48.  Section  81  of  The  Judicature  Act  should  be  amended  to  permit 
the  registration  of  any  maintenance  order  of  the  Supreme  Court, 
including   an   order   for  maintenance   in   divorce   proceedings, 
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against  a  respondent's  interest  in  any  land.  The  court  should  be 
empowered  to  vary  or  discharge  the  security  interest  created  by 
such  registration. 

49.  The  existing  law  provides  that  claims  for  maintenance,  including 
arrears,  are  not  recoverable  in  the  bankruptcy  of  a  respondent 
spouse,  and  that  a  discharge  in  bankruptcy  obtained  by  the  re- 
spondent does  not  affect  liability  under  the  maintenance  order. 
We  recommend  no  change  in  the  existing  law. 

50.  The  court  should  be  empowered  in  maintenance  proceedings, 
whether  before  judgment  or  subsequently,  to  enjoin  a  disposition 
of  property  by  a  respondent  spouse  which  is  intended  to  defeat 
a  claim  for  maintenance,  or  to  prevent  its  enforcement. 

51.  The  court  should  have  the  power  in  maintenance  proceedings 
during  marriage,  either  before  or  after  judgment,  to  set  aside  dis- 
positions of  property,  other  than  dispositions  to  bona  fide  pur- 
chasers for  value,  made  with  intent  to  defeat  a  maintenance 
claim,  or  to  prevent  the  enforcement  of  a  maintenance  order. 

52.  The  doctrine  of  the  wife's  agency  of  necessity  should  be 
abolished. 

53.  No  action  should  be  taken  to  repeal  the  existing,  but  rebuttable, 
presumption  that  a  wife  has  authority  to  pledge  her  husband's 
credit  for  household  necessaries. 


CHAPTER  5 

THE  SUPPORT  OF  CHILDREN 


1 .    Introduction 

In  earlier  chapters  we  have  focussed  our  attention  primarily  on  the 
law  relating  to  the  support  of  husband  and  wife.  Yet  in  considering  the 
reform  of  the  law  dealing  with  the  financial  stability  of  the  spouses  in  the 
event  of  marital  disputes,  we  have  also  been  mindful  of  the  impact  of  these 
disputes  upon  the  whole  family.  The  children's  future  is  closely  bound  up 
with  that  of  their  parents;  if  the  marriage  has  broken  down,  they  too  will 
have  to  face  many  changes  in  a  new  life.  One  of  their  most  pressing  needs 
is  for  basic  financial  support,  and  this  will  be  our  main  concern  in  this 
chapter.  The  matter  of  support  for  children  is  complex  and  many  of  the 
current  problems  in  this  particular  area  will  be  affected  by  our  earlier 
recommendations  on  the  support  of  husbands  and  wives.  Taken  together 
we  hope  that  our  proposed  reforms  of  both  child  and  inter-spousal  support 
will  help  one-parent  families  achieve  a  greater  measure  of  family  security. 

While,  as  we  have  seen,  much  of  the  present  law  dealing  with  the 
support  of  spouses  is  overly  technical,  arbitrary  and  unjust,  the  law  of  child 
maintenance  is  basically  sound  in  principle.  For  example,  the  fundamental 
principle  of  support  law,  that  each  member  of  a  family  has  a  duty  to 
support  each  other  when  in  need,  has  not  been  distorted  by  the  concept  of 
fault  in  the  area  of  child  maintenance.  There  are,  however,  some  anomalies 
and  deficiencies  in  the  present  law  which  do  require  remedial  legislation. 

It  is  not  generally  realized  that,  at  common  law,  a  parent  has  no 
enforceable  legal  obligation  to  maintain,  educate  or  care  for  his  child;  the 
natural  obligation,  universally  accepted  as  part  of  the  mores  of  the  com- 
munity, does  not  find  expression  in  the  common  law.^  An  attempt  has  been 
made  to  fill  this  gap  by  the  enactment  of  statutes,  each  designed  to  remedy 
the  law's  deficiency  in  a  particular  manner.  The  inevitable  result  has  been 
the  piecemeal  enactment  of  several  statutes  and  the  conferring  of  jurisdiction 
upon  a  variety  of  courts  to  deal  with  the  matter  of  child  maintenance. 
This  fragmentation  of  jurisdiction,  created  in  part  by  the  divided  legislative 
competence  of  the  provincial  legislatures  and  the  Parliament  of  Canada,^ 
has  often  given  rise  to  overlapping  or  conflicting  actions  in  different  courts. 
In  Part  V  of  our  Report  on  Family  Law  we  considered  in  detail  these  juris- 
dictional problems  and  recommended  the  establishment  of  a  unified 
Family  Court  structure,  with  an  integrated  and  comprehensive  jurisdiction 
to  deal  with  all  family  law  matters.^ 

Like  the  support  obligation  between  husband  and  wife,  the  obligation 
to  support  a  child  is  affected  by  some  out-moded  assumptions  about  con- 


^Cleaver  v.  Cleaver,  [1949]  O.W.N.  640,  [1949]  4  D.L.R.  367  (C.A.),  citing 
Wright  V.  McCabe  (1899),  30  O.R.  390  (C.A.);  Bazeley  v.  Forder  (1868), 
L.R.  3  Q.B.  559;  Wilson  v.  Turner  (1883),  22  Ch.  D.  521  (C.A.);  and  Childs 
V.  Forfar  (1921),  51  O.L.R.  210,  67  D.L.R.  17  (C.A.). 

~\n  Chapter  3  of  this  Report  there  is  a  full  discussion  of  these  jurisdictional  and 
constitutional  problems. 

■"^Report  on  Family  Law,  Part  V,  Family  Courts,  Ontario  Law  Reform  Com- 
mission (1974). 
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temporary  family  life.  Although  a  husband  and  wife  should  both  have  a 
duty  to  support  a  child,  the  burden  under  the  present  law  falls  most  heavily 
upon  the  father,  although  one  statute.  The  Matrimonial  Causes  Act,^ 
recognizes  the  mother's  duty.  The  law  is  also  outmoded  in  its  treatment  of 
the  support  of  children  bom  out  of  wedlock,  whose  general  problems  we 
have  considered  in  an  earlier  Report.^ 

The  law  of  child  support  is  therefore  complex,  not  so  much  in  terms 
of  its  guiding  principles,  but  rather  in  terms  of  the  nature  and  number  of 
statutes  which  together  deal  with  it.  For  this  reason  we  may  often  have  to 
examine  the  minute  detail  within  statutes  which  masks  or  distorts  these  basic 
principles.  We  have  attempted  to  rationalize  these  statutes,  to  see  them  as 
forming  a  coherent  legislative  response  to  the  problems  which  children  face,  a 
matter  of  major  importance  to  society.  We  do  not  specifically  address  our- 
selves here  to  whether  such  response  ought  to  be  embodied  in  a  new,  com- 
prehensive statute  dealing  with  all  aspects  of  family  relations,  including  the 
support  of  children,  or  whether  the  existing  statutory  framework  ought  to 
be  retained;  but  whatever  form  legislation  takes,  it  should  incorporate  the 
individual  recommendations  proposed  in  this  chapter. 

2.    The  Definition  of  "Parent"  and  "Child": 
The  Burden  and  Benefit  of  the  Obligation 

The  existing  statutes  concerning  the  support  of  children  reveal  little 
uniformity  in  the  way  in  which  they  define  "parent"  and  "child".  The 
differences  are  justified,  even  desirable,  when  they  reflect  differing  purposes; 
but  in  other  cases  the  variation  is  merely  a  product  of  the  vagaries  of  legis- 
lative history  or  piecemeal  amendment.  The  shortcomings  of  individual 
Acts  are  clearly  shown  by  a  brief  comparative  analysis. 

(  a )  Provincial  Legislation 

(i)   The  Deserted  Wives'  and  Children's  Maintenance  Act^ 

This  statute  contains  no  express  definition  of  "parent"  and  "child"; 
however  judicial  interpretation  has  limited  the  scope  of  the  Act  by  exclud- 
ing certain  classes  of  persons.  For  instance,  the  case  law  has  established 
that  the  Act  was  never  meant  to  be  used  as  a  method  of  obtaining  support 
for  a  man's  child  born  out  of  wedlock."^  Section  3(1),  dealing  with  orders 
for  maintenance  of  a  child,  refers  only  to  a  father's  desertion  of  "his  child" 
and  appears  to  exclude  both  his  spouse's  children  by  a  previous  marriage 
and  children  to  whom  he  stands  in  loco  parentis.  The  statute  does  not 
recognize  an  obligation  on  the  part  of  both  parents  to  maintain  their  chil- 
dren; the  father  is  precluded  from  bringing  an  application. 

One  of  the  most  critical  questions  related  to  the  duty  to  maintain  a 
child  is  at  what  age  this  duty  should  terminate.  The  Deserted  Wives' 


4R.S.O.  1970,  c.  265,  s.  6(6). 

^Report  on  Family  Law,  Part  III,  Children,  Ontario  Law  Reform  Commission 

(1973). 
6R.S.O.  1970,  c.  128. 
7/?.  V.  O'Donneil  (1923),  23  O.W.N.  512,  39  C.C.C.  94  (H.C.J.);  see  also  Re 

Ryan  (1969),  4  D.L.R.  (3d)  347,  67  W.W.R.  345  (B.C.S.C.). 
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and  Children's  Maintenance  Act  deals  with  this  point  only  indirectly,  since 
section  3(2)^  deems  a  child  to  have  been  deserted  by  his  father  in  certain 
circumstances  "when  the  child  is  under  the  age  of  sixteen  years  or  is  sixteen 
or  seventeen  years  of  age  and  in  full-time  attendance  at  an  educational 
institution".  If  this  subsection  does  more  than  establish  when  a  child  is 
deemed  to  have  been  deserted,  and  in  fact  defines  child  for  all  purposes  of 
the  Act,  then  entitlement  under  it  is  generally  restricted  to  those  under 
sixteen  years  of  age.  Sixteen  and  seventeen  year  old  children  may  be  included 
if  attending  educational  institutions  on  a  full-time  basis,  but  not  if  they  are 
dependent  due  to  mental  or  physical  illness  or  infirmity.  In  this  latter  respect, 
the  Act  differs  from  other  provincial  Acts  dealing  with  similar  subject  matter.^ 

(ii)   The  Infants  A ct'^^ 

The  provisions  of  section  1(1)  of  the  Act  enable  the  court  to  deal  with 
applications  by  either  parent  for  custody  of,  and  right  of  access  to,  an 
infant.  The  court  may  also  order  a  father,  but  not  a  mother,  to  make  such 
periodic  payments  for  the  maintenance  of  his  child  as  the  court  considers 
he  can  reasonably  afford. ^^  Section  18(3)  of  The  Age  of  Majority  and 
Accountability  Act'^-  added  a  new  subsection  (4a)  to  section  1  of  The 
Infants  Act  which  in  defining  "infant"  limits  the  maintenance  obligation,  in 
most  cases,  to  persons  under  sixteen  years  of  age  but  extends  the  obligation 
to  sixteen  and  seventeen  year  olds  in  full-time  attendance  at  an  educational 
institution.  Unlike  The  Deserted  Wives*  and  Children's  Maintenance  Act, 
however,  The  Infants  Act  contains  an  extension  to  sixteen  and  seventeen 
year  olds  who,  through  illness  or  infirmity,  are  unable  to  earn  a  livelihood. 

It  has  also  been  held  that  the  custody  of  a  child  bom  out  of  wedlock 
may  be  determined  by  the  court  under  The  Infants  Act,^^  and  the  court  is 
empowered  to  make  maintenance  orders  for  such  a  child  under  this  Act, 
since  maintenance  can  be  awarded  as  ancillary  to  a  custody  order. ^^ 

(iii)   The  Child  Welfare  Act^^ 

Part  III  of  the  Act  provides  for  the  payment  of  maintenance  in 
affiliation  proceedings.  Under  sections  59(1  )(b)  and  59(2)  where  a  child 
is  born  out  of  wedlock,  the  judge  m.ay  make  an  order  against  the  putative 
father  or  the  mother  requiring  them  "to  make  periodic  payments  or  to 
pay  a  fixed  amount"  for  the  maintenance  of  the  child  until  the  child  attains 
the  age  of  sixteen  years,  or  where  he  is  in  full-time  attendance  at  an 


8As  amended  by  The  Age  of  Majority  and  Accountability  Act,  S.O.  1971,  Vol.  2, 
c.  98,  s.  18(1). 

9See,  for  example,  The  Infants  Act,  R.S.O.  1970,  c.  222,  s.  l(4a);  The  Child 
Welfare  Act,  R.S.O.  1970,  c.  64,  s.  35;  and  The  Matrimonial  Causes  Act,  R.S.O. 
1970,  c.  265,  s.  6(2) (b).  Note,  however,  that  The  Children's  Maintenance  Act, 
R.S.O.  1970,  c.  67,  s.  1  is  similar  to  The  Deserted  Wives'  and  Children's  Main- 
tenance Act  in  this  respect. 

lOR.S.O.  1970,  c.  222. 

ii/^/W.,  s.  1(4). 

12S.0.  1971,  Vol.  2,0.  98. 

^^Logue  V.  Burrell,  [1971]  1  O.R.  255,  15  D.L.R.  (3d)   129  (C.A.);  Re  Caruara 
(1971),  3  R.F.L.  70  (Ont.  C.A.);  Re  Baby  Duffell,  [1950]  S.C.R.  737. 

^^Re  Fulford  and  Townsend,  [1971]  3  O.R.  142,  19  D.L.R.   (3d)   638  (C.A.). 

15R.S.O.  1970,  c.  64. 
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educational  institution,  until  the  child  attains  eighteen  years  of  age  or  until 
the  child  is  adopted  under  Part  IV  or  until  the  child  dies.^^ 


(iv)    The  Matrimonial  Causes  Act^"^ 

The  Matrimonial  Causes  Act  purports  to  deal  with  the  subject  of  child 
maintenance  in  both  divorce  and  annulment  proceedings.^^  Prior  to  the 
Divorce  Act^^  the  court  was  able  under  section  5(1)  to  order  maintenance 
payments  in  divorce  proceedings  "from  time  to  time  and  either  before  or 
after  the  judgment  absolute"  with  regard  to  the  "children  of  the  marriage". 
This  latter  phrase  was  initially  undefined,  but  in  1971  The  Age  of  Majority 
and  Accountability  Act  added  the  following  subsection  to  section  5: 

5. — (3)  In  this  section,  "children"  means  persons  under  sixteen 
years  of  age  or  persons  sixteen  or  seventeen  years  of  age  who  are  in 
full-time  attendance  at  an  educational  institution  or  through  illness  or 
infirmity  are  unable  to  earn  a  livelihood. ^^ 

We  emphasize  that  the  provisions  of  section  5,  as  to  both  the  jurisdiction 
to  award  child  maintenance  and  the  definition  of  "children",  apply  only 
"in  any  action  for  divorce". ^^  The  jurisdiction  to  award  child  maintenance 
in  an  action  for  annulment  has  to  be  found  elsewhere  in  the  statute. 
Prior  to  1972  the  only  possible  source  for  this  jurisdiction  was  in  a  sub- 
section to  section  6  reading  as  follows : 

6. — (6)  Notwithstanding  that  no  claim  for  custody  or  main- 
tenance of  the  child  is  made  in  the  action,  the  judge  presiding  at  the  trial 
may  make  such  order  as  to  the  custody  or  maintenance,  or  both,  of  the 
child  as  may  seem  proper.  [Emphasis  added.] 

Section  6,  dealing  with  the  Ofiicial  Guardian's  report,  was  probably  limited 
to  divorce  actions  and  did  not  include  an  action  for  an  annulment. ^^ 
But  the  statute  is  in  any  event  unclear  and  subsection  (6)  of  section  6 
ought  to  have  been  a  subsection  of  section  5  or  dealt  with  in  a  separate 
section. 

In  1972  the  legislature  again  turned  its  attention  to  the  amendment 
of  The  Matrimonial  Causes  Act.  Section  6,  dealing  with  the  Official 
Guardian's  report,  was  the  only  section  to  be  amended  and  section  6(2) 
was  altered  to  provide  that  the  section  should  apply  "where  a  petition  or 
counter-petition  for  divorce  or  the  statement  of  claim  in  an  action  for 
annulment  of  marriage"  was  involved.  The  result  is  that  the  reference  to 


16 As  amended  by  The  Child  Welfare  Amendment  Act,  1972,  S.O.   1972,  c.   109, 

s.  6(1). 
^7R.S.O.  1970,  c.  265. 
ispor  a  discussion  of  the  jurisdictional  issues  arising  from  the  provincial  legislation 

concerning  divorce,  see  Chapter  3,  pages  25-26,  supra. 
19R.S.C.  1970,  c.  D-8. 
20S.O.  1971,  Vol.  2,  c.  98,  s.  18(4). 

-'^The  Matrimonial  Causes  Act,  R.S.O.  1970,  c.  265,  s.  5(1). 
^^Ibid.,  s.  6(2)  which  refers  to  "any  action  for  the  dissolution  of  marriage". 
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"action"  in  section  6(6)  now  can  only  refer  to  an  action  for  the  annulment 
of  a  marriage.^^ 

Even  accepting  the  argument  that  section  6(6)  empowers  a  judge 
to  award  child  maintenance  upon  the  annulment  of  a  marriage,  the  mean- 
ing of  "child"  in  this  context  remains  unclear.  Section  6(1)  defines  "child" 
and  "child  of  the  marriage",  and  the  amendment  to  section  6(2)  in  1972 
requires  the  Official  Guardian  to  investigate  and  report  on  any  "child  of 
the  marriage"  who  at  the  time  of  the  commencement  of  the  action  "is  under 
sixteen  years  of  age"  or  "is  sixteen  or  seventeen  years  of  age  and  is  in  full- 
time  attendance  at  an  educational  institution  or  through  illness  or  infirmity 
is  unable  to  earn  a  livelihood".  But  subsection  2  does  not  purport  to  de- 
fine "child".  It  merely  requires  the  Official  Guardian  to  intervene  with 
respect  to  certain  children.  It  cannot  be  said  that  the  term  "child"  in  sec- 
tion 6(6)  is  necessarily  restricted  in  the  manner  prescribed  in  section  6(2). 
Indeed,  it  has  been  held  that  the  stipulation  of  an  age  limit  of  sixteen  years 
under  the  former  section  6(2)  in  relation  to  the  requirement  of  an  Official 
Guardian's  report  was  not  binding  in  awarding  child  maintenance,  which 
was  not  thereby  subject  to  the  same  restriction. ^^ 

(  v )   Penal  Sanctions  under  Provincial  Legislation 

There  are  also  provisions  in  some  provincial  statutes  which  impose 
penal  sanctions  for  failure  to  maintain  a  "child". 

( 1 )  The  Child  Welfare  A  ct^^ 

In  Part  II  of  The  Child  Welfare  Act,  dealing  with  the  protection  and 
care  of  neglected  children,  section  40(1)  provides  that  any  person  who 
has  the  care,  custody,  control  or  charge  of  a  child  and  who,  among  other 
things,  fails  to  support  the  child  is  guilty  of  a  provincial  offence  and  is 
liable  on  summary  conviction  to  a  fine  of  up  to  $500  or  to  imprisonment 
for  up  to  one  year,  or  to  both.  The  term  "child"  is  defined  as  "a  boy  or 
girl  actually  or  apparently  under  sixteen  years  of  age".^^ 

( 2 )  The  Children's  Maintenance  A  ct^  '^ 

Section  1  provides  that  "every  parent  shall  maintain  and  educate  his 
child  or  children  under  the  age  of  sixteen  years  or  who  is  or  are  sixteen  or 
seventeen  years  of  age  and  in  full-time  attendance  at  an  educational 
institution". 2^  Failure  to  do  so  may  result  in  imprisonment.  It  has  yet  to  be 
determined  whether  a  civil  action  to  recover  maintenance  may  be  based 
on  the  statute. 2^  But  a  person  charged  under  the  Act  may  be  released  on 


23The  question  of  the  constitutional  validity  of  the  provisions  of  The  Matrimonial 
Causes  Act  relating  to  child  maintenance  on  dissolution  of  marriage,  in  view  of 
the  enactment  of  the  Divorce  Act,  R.S.C.  1970,  c.  D-8,  is  dealt  with  in  Chapter 
3,  supra. 

^^Firman  v.  Firman,  [1951]  O.W.N.  66  (H.C.J. ). 

25R.S.O.  1970,  c.  64. 

26/Z>/J.,  s.  20(1)  (a). 

27R.S.O.  1970,  c.  67. 

28As  amended  by  S.O.  1971,  Vol.  2,  c.  98,  s.  18(2). 

^^Kuseta  v.  Kuseta  (1972),  7  R.F.L.  89  (Ont.  C.A.). 
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probation  on  condition  that  he  support  his  children. ^^  The  Children's 
Maintenance  Act  does  not  deal  with  dependency  arising  from  mental  or 
physical  illness  or  infirmity. 

(b)  Federal  Legislation 

( i )    The  Divorce  A  ct^  ^ 

The  court,  upon  granting  a  decree  nisi,  may  order  either  parent  to 
contribute  to  the  maintenance  of  "the  children  of  the  marriage" ;^2  this 
phrase  is  broadly  defined  as  each  "child"  of  a  husband  or  wife  who  is 

(a)  under  the  age  of  sixteen  years,  or 

(b)  sixteen  years  of  age  or  over  and  under  their  charge  but  unable, 
by  reason  of  illness,  disability  or  other  cause,  to  withdraw  himself 
from  their  charge  or  to  provide  himself  with  necessaries  of  life.^^ 

This  definition  of  "child"  includes  "any  person  to  whom  the  husband  and 
wife  stand  in  loco  parentis^"^  and  any  person  of  whom  either  of  the  husband 
or  the  wife  is  a  parent  and  to  whom  the  other  of  them  stands  in  loco 
parentis'\^^ 

The  majority  of  disputes  about  the  definition  of  "children"  concern 
(i)  a  wife's  children  born  during  the  present  marriage  but  not  fathered  by 
her  present  husband,  and  (ii)  a  wife's  legitimate  children  by  a  previous 
marriage.  While  the  Divorce  Act  attempted  to  deal  with  the  problem  by  its 
definition  of  "child",  the  ambiguity  surrounding  the  term  "m  loco  parentis*'' 
casts  doubt  on  the  wisdom  of  this  approach.  In  the  first  place,  the  phrase 
lacks  a  precise  legal  meaning.  If,  for  example,  a  husband  stands  in  loco 
parentis  with  respect  to  a  child  only  when  he  "accepts"  the  child  as  a 
member  of  the  family,  can  it  be  said  that  there  is  any  meaningful  accept- 
ance if  he  discovers  that  he  was  not,  in  fact,  the  father  of  the  child,  although 
he  had  believed  that  he  was?^^  Secondly,  it  has  been  held  that  the  party  to 
be  made  liable  for  maintenance  awards  must  have  stood  in  loco  parentis 
to  the  child  at  the  commencement  of  the  divorce  proceedings.^^ 

Thirdly,  the  status  of  the  adopted  child  is  somewhat  dubious  under  the 
provisions  of  the  Divorce  Act.  The  problem  here  involves  two  separate 
issues:  (i)  children  previously  adopted  by  the  divorcing  spouses;  and  (ii) 
natural  children  of  the  divorcing  spouses  who  have  been  adopted  by  a 
third  party  before  the  petition  for  divorce.  In  the  first  case  The  Child 
Welfare  Act  provides  that  the  adopted  child  becomes  the  child  of  the  adopt- 
ing parent  and  the  adopting  parent  becomes  the  parent  of  the  adopted  child 


^^The  Probation  Act,  R.S.O.  1970,  c.  364,  s.  5(  1  )7. 
31R.S.C.  1970,  c.  D-8. 
^Vbid.,s.  11(1). 
33/^/J.,  s.  2. 

34This  phrase  means  literally  "in  the  place  of  a  parent"  and  refers  to  someone 
who  assumes  a  parent's  rights,  duties  and  responsibilities. 

35/Z)/^.,  s.  2. 

36It  is,  of  course,  possible  to  treat  acceptance  objectively,  as  shown  in  the  details 
of  day  to  day  family  life,  rather  than  relying  on  the  father's  actual  knowledge. 

^"^L.H.  V.  L.H.H.  (1971),  20  D.L.R.  (3d)  190,  [1971]  4  W.W.R.  262  {sub  nom. 
Hock  V.  Hock)  (B.C.C.A.). 
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as  if  born  in  lawful  wedlock  to  the  adopting  parent. ^^  Although  the  express 
terms  of  the  section  prescribe  that  this  status  is  statutorily  guaranteed  "for 
all  purposes",  this  necessarily  apphes  for  all  purposes  under  provincial  law, 
and  it  is  doubtful  whether  provincial  legislation  can  settle  the  position  under 
the  Divorce  Act.  If  the  provincial  legislation  cannot  clarify  this  statute, 
then  adopted  children  do  not  fall  automatically  within  the  definitions  of  the 
Divorce  Act,  since,  for  example,  an  adopted  child  is  not  necessarily  a 
person  in  relation  to  whom  the  spouses  stand  in  loco  parentis.  Because 
section  2  of  the  federal  Act  does  not  exhaustively  define  the  word  "child", 
and  may  also  include  others  who  "may  fairly  and  reasonably  be  said  to  be 
included  by  the  phrase",^^  the  section  needs  to  be  clarified  in  further  federal 
legislation.^^ 

In  the  second  case,  that  of  natural  children  of  the  divorcing  spouses 
who  have  been  adopted  by  a  third  party.  The  Child  Welfare  Act  also  pro- 
vides that  for  all  purposes  the  adopted  child  ceases  to  be  the  child  of  the 
person  who  was  his  parent  before  the  adoption  order  was  m.ade.^^  The 
Johnston  case,  while  not  alluding  to  section  83  of  that  Act,  held  that  chil- 
dren in  this  situation  are  not  "children  of  the  marriage"  within  the  meaning 
of  section  2  of  the  Divorce  Act."^^  Lacourciere,  J.,  did  observe  that  prior  to 
1968  these  children  were  clearly  excluded,^-^  but  the  wording  of  section  2 
of  the  Divorce  Act  might  now  include  them.  He  found  that  the  latter  result 
would  lead  to  both  injustice  and  absurdity  and,  by  applying  the  general 
principle  of  interpretation  of  avoiding  absurdity  where  possible,  he  con- 
cluded that  children  adopted  by  a  third  party  were  not  children  of  the 
divorcing  spouses,  as  that  term  is  used  in  the  Divorce  Act.'^'^ 

Two  further  problems  arise  from  the  definition  of  "child"  in  the 
Divorce  Act.  First,  there  is  no  upper  age  limit  stipulated  for  children  who 
are  sixteen  years  or  over,  but  dependent  because  of  the  factors  listed  in 
section  2.  Although  it  was  initially  held^^  that  a  "child"  must  necessarily 
be  under  the  relevant  provincial  age  of  majority,  it  is  now  settled  that  a 
provincial  statute  cannot  limit  the  definition  of  "child"  in  the  Divorce  Act.^^ 
In  that  Act  "child"  describes  a  relationship  to  parents,  rather  than  a  status 
of  "infant"  or  "minor". 

Secondly,  the  courts  have  given  considerable  attention  to  the  proper 
interpretation  to  be  given  to  the  phrase  "by  reason  of  illness,  disability  or 

38R.S.O.  1970,  c.  64,  s.  83(l)(a). 

^^Johnston  v.  Johnston,  [1969]  2  O.R.   198,   199-200,  4  D.L.R.  (3d)  681,  682-83, 

4  0See,  for  example,  the  remarks  of  Laskin,  J. A.,  in  Papp  v.  Papp,  [1970]  1  O.R. 

331,  337,  8  D.L.R.  (3d)  389,  395  (C.A.):  "I  need  not  consider  here  whether 

adopted  children  would  be  covered,  be  they  children  born  to  neither  spouse  or 

to  one  or  the  other". 
41R.S.O.  1970,  c.  64,  s.  83(1) (b). 
"^^Jolinston  V.  Johnston,  supra. 
"^^The  Matrimonial  Causes  Act,  R.S.O.   1960,  c.  232  (now  R.S.O.   1970,  c.  265), 

s.  6(1). 
44D.  Mendes  da  Costa,  Divorce,  in  D.  Mendes  da  Costa,  ed.,  Studies  in  Canadian 

Family  Law,  p.  400. 
45See,  for  example.  Sweet  v.  Sweet,   [1971]   2   O.R.   253,    17   D.L.R.    (3d)    505 

(H.C.J.). 
46See,  for  example,  Jensen  v.  Jensen,  [1972]  1  O.R.  461,  6  R.F.L.  328  (H.C.J. ); 

Vlassie  v.   Vlassie  (1972),  26  D.L.R.   (3d)   471,  [1972]  4  W.W.R.  213   (Man. 

Q.B.);  Jackson  v.  Jackson,  [1973]  S.C.R.  205. 


152 

other  cause".  While  this  wording  might  lead  one  to  assume  that  "other 
cause"  is  limited  to  something  similar  to  illness  or  disability,  the  courts 
have  decided  that  this  is  not  necessarily  the  case.  The  courts  have  inter- 
preted the  phrase  as  including  a  dependent  child  in  full-time  attendance  at 
an  educational  institution,^^  even  beyond  the  secondary  school  level. ^^ 

In  Clark  v.  Clark,  Wright,  J.,  pointed  out  some  of  the  difficulties  that 
arise  in  trying  to  set  limits  to  grounds  of  dependency  that  might  be  in- 
cluded in  the  phrase  "other  cause": 

The  practical  cases  which  can  arise  are  almost  limitless.  Is  a  child 
over  15  years  old  living  outside  the  home,  but  helped  by  a  parent  to 
go  to  school,  a  "child  of  the  marriage"?  Is  a  child  over  15  years  old 
going  to  a  private  or  boarding  school  or  taking  a  special  course  for 
some  short-term  objective  or  taking  university  work  and  living  outside 
the  home  at  a  parent's  expense  included?  Is  a  child  learning  weaving, 
needlework,  carpentry  or  domestic  science  included?  Is  an  unpaid 
apprentice  living  at  home  included? 

And  are  there  other  causes  which  kindly  Judges  may  recognize, 
such  as  parole  or  probation  restrictions,  injunctions,  illness  in  the  home, 
filial  devotion  or  religious  customs,  as  rendering  "a  child  unable  to 
withdraw  himself  from  his  parent's  charge  or  to  earn  his  own  neces- 
saries"? 

I  set  out  these  possibilities  not  to  encourage  them,  but  to  express 
my  view  of  the  importance  of  limiting  now  or  later  some  of  the  broad 
language  and  generous  enthusiasms  and  sympathies  in  Tapson  v. 
Tapson  .  .  .  which  are  also  to  be  found  in  Crump  v.  Crump.  .  .    *^ 

ii.  The  Juvenile  Delinquents  Act^^ 

When  a  judge  finds  a  child  to  be  a  juvenile  dehnquent,  he  has  broad 
powers  under  this  Act  to  place  the  child  in  a  suitable  institution  and  to 
order  the  parents  "to  contribute  to  the  child's  support  such  sum  as  the  court 
may  determine". ^^  "Child"  is  defined  in  section  2(1)  as  "any  boy  or  girl 
apparently  or  actually  under  the  age  of  sixteen  years,  or  such  other  age  as 
may  be  directed  in  any  province  pursuant  to  subsection  (2)".  Subsection 
(2)  empowers  the  Governor  General  by  proclamation  to  raise  the  age  to 
eighteen  years,  or  to  revoke  such  direction  from  time  to  time. 

iii  The  Criminal  Code^^ 

Section  197(1)  (a)  provides  that  everyone  is  under  a  legal  duty 
"as  a  parent,  foster  parent,   guardian  or  head  of  a  family,  to  provide 


"^^Grini  v.  Grini  (1969),  5  D.L.R.  (3d)  640,  68  W.W.R.  591  (Man.  Q.B.);  Tapson 
V.  Tapson,  [1970]  1  O.R.  521,  8  D.L.R.  (3d)  727  (C.A.);  Crump  v.  Crump 
(1970),  74  W.W.R.  411,  2  R.F.L.  314  (Alta.  S.C,  aff'd.  sub  nom.,  Re  C  and  C 
(1971),  14  D.L.R.  (3d)  477,  [1971]  1  W.W.R.  449  (Alta.  App.  Div.);  Jones 
V.  Jones  (1971),  17  D.L.R.   (3d)  217,  [1971]  2  W.W.R.   101   (Sask.  C.A.). 

^^Re  C  and  C  (1971),  14  D.L.R.  (3d)  477,  [1971]  1  W.W.R.  449  (Alta.  App. 
Div.). 

49C/«rA:  V.  Clark,  [1971]  1  O.R.  674,  678,  16  D.L.R.  (3d)  376,  380  (H.C.J.). 

50R.S.C.  1970,  c.  J-3. 

^^Ibid.,  s.  20(2). 

52R.S.C.  1970,  c.  C-34. 
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necessaries  of  life  for  a  child  under  the  age  of  sixteen  years",  and  section 
196  defines  "child"  to  include  an  adopted  or  illegitimate  child.  As  a  result 
of  section  197(l)(c),  everyone  is  also  under  a  legal  duty  to  provide 
necessaries  to  a  person   "under  his  charge"  if  that  person 

(i)  is  unable,  by  reason  of  detention,  age,  illness,  insanity  or  other 
cause,  to  withdraw  himself  from  that  charge,  and 

(ii)  is  unable  to  provide  himself  with  necessaries  of  life. 

The  definition  of  "guardian"  in  section  196  as  "a  person  who  has  in  law 
or  in  fact  the  custody  or  control  of  a  child",  may  well  include  a  "foster 
parent".  "Head  of  the  family",  also  included  but  undefined,  presumably 
means  the  main  wage-earner  in  the  family. 

It  is  an  offence  to  fail  to  provide  necessaries  to  anyone  in  one's 
charge  who  is  destitute,  or  in  need,  or  whose  life  or  health  may  be  en- 
dangered by  this  failure.^^  Section  197(4)  extends  parental  responsibility 
by  presuming  that: 

( 1 )  evidence  that  a  person  has  in  any  way  recognized  a  child  as  being 
his  child  is  prima  facie  proof  that  the  child  is  his  child; 

(2)  evidence  that  a  man  has  left  his  wife  and  has  failed,  for  a  period 
of  any  one  month  subsequent  to  the  time  of  his  so  leaving,  to 
make  provision  for  her  maintenance  or  for  the  maintenance  of  any 
child  of  his  under  the  age  of  sixteen  years,  is  prima  facie  proof  that 
he  has  failed  without  lawful  excuse  to  provide  necessaries  of  life  for 
them; 

(3)  the  fact  that  a  wife  or  child  is  receiving  or  has  received  neces- 
saries of  Hfe  from  another  person  who  is  not  under  a  legal  duty 
to  provide  them  is  not  a  defence. 

Although  the  age  limits  in  section  197(1)  (a)  of  the  Code  match 
those  in  most  Ontario  statutes  concerned  with  child  maintenance,  section 
197(1)  (c)  appears  to  differ  significantly  from  provincial  statutes.  It  is 
wider  due  to  the  use  of  the  omnibus  phrase  "or  other  cause",  a  phrase 
which  might  include  situations  other  than  illness  or  full-time  education 
which  are  the  sole  exceptions  to  the  general  provincial  rule  of  terminating 
the  legal  support  obligation  at  sixteen,  and  potentially  narrower  because  in 
the  Code  the  dependent  person  must  be  under  the  "charge"  of  the  person 
legally  responsible  for  the  provision  of  maintenance,  and  this  term  seems  to 
be  restricted  to  a  situation  where  the  child  is  and  must  remain  in  the  home 
of  an  adult.^* 

(  c  )   Proposals  for  R  eform 

(i)   Child  Support:  The  Basic  Principle 

In  a  previous  Report^ ^   the  Commission  recommended  that  both 


^^Ibid.,  s.  197(2). 

5^For  a  discussion  of  the  meaning  to  be  given  to  the  phrase  "under  the  charge'*,  at 

least  in  the  context  of  the  Divorce  Act,  see  pp.  151-52  supra.  See  also  Tapson  v. 

Tapson,  [1970]  1  O.R.  521,  8  D.L.R.  (3d)  727  (C.A.). 
55Report  on  Family  Law,  Part  IV,  Family  Property  Law,  Ontario  Law  Reform 

Commission  (1974),  pp.  103-104. 
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parents  should  be  under  an  obligation  to  support  their  children.  As  we 
have  seen,  in  several  particular  situations  the  law  makes  distinctions  be- 
tween the  obligation  of  the  father  and  that  of  the  mother  that  are  related 
to  the  sex  of  the  parent,  rather  than  to  his  or  her  ability  to  furnish  support 
to  a  child.  Thus,  a  mother,  even  though  financially  able,  may  not  be  ordered 
by  a  court  to  support  her  child  under  The  Infants  Acf'^  or  The  Deserted 
Wives'  and  Children's  Maintenance  Act^'^  We  acknowledge  that  the  para- 
mount consideration  must  be  the  welfare  of  the  child,  and  that  this  test 
requires  that  the  obligation  to  maintain  a  child  should  fall  on  both  parents. 
This  rule  is,  in  fact,  recognized  in  many  countries  in  which  both  spouses 
are  required  to  contribute  to  the  support  of  their  children.  In  Ontario,  such 
a  general  rule  would  be  neither  very  new  nor  very  radical.  This  recom- 
mendation is  aimed  at  eliminating  the  anomalies  that  exist  in  our  present 
law  rather  than  creating  obligations  where  none  existed  previously. 

We  are  therefore  confirmed  in  the  view  that  the  law  should  recognize 
an  obligation  on  the  part  of  both  parents  to  support  their  children,  to  the 
extent  that  each  parent  is  able  to  do  so  and  having  regard  to  the  means 
and  needs  of  the  children. 

This  basic  principle  of  child  support  should  underlie  and  shape  all 
provincial  statutes  dealing  with  the  support  of  children.  In  the  interests  of 
elementary  justice,  of  treating  like  cases  alike,  the  nature  and  scope  of  the 
legal  obligation  to  support  a  child  should  be  the  same  in  aU  these  statutes. 
We  do  recognize,  however,  that  the  special  purposes  of  specific  statutes 
may  necessitate  the  modification  of  this  principle  and  the  adoption  of 
slightly  different  views  of  the  obligation  we  have  been  discussing. 


( ii )   "Child"  Defined  as  a  Relationship  to  Other  Persons 

Whatever  other  changes  are  made  in  the  substance  or  structure  of 
family  law  we  recommend  the  adoption  of  a  more  comprehensive  and 
uniform  definition  of  the  term  "child'\  In  our  view  "child"  should  be  de- 
fined as: 

( 1 )  a  natural  child,  born  in  lawful  wedlock ; 

(2)  a  natural  child,  born  out  of  lawful  wedlock; 

(3)  an  adopted  child;  and 

(4)  a  child  to  whom  a  person  stands  in  loco  parentis,  in  the  sense 
that  the  child  has  been  accepted  or  treated  as  a  member  of  that 
person's  family. 

Recommendations  (1)  and  (3)^^  represent  existing  law  in  Ontario,  at 
least  for  the  purposes  of  provincial  legislation.  Recommendation  (2)  re- 
flects our  earlier  proposals  contained  in  our  Report  concerning  children 


56R.S.O.  1970,  c.  222. 
57R.S.O.  1970,  c.  128. 
•''>«Under  The  Child  Welfare  Act,  R.S.O.   1970,  c.  64,  s.  83(1),  the  adopted  child 

becomes  the  child  of  the  adopting  parents  and  they  become  his  parents,  as  if  he 

were  born  in  lawful  wedlock  to  them. 
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born  out  of  lawful  wedlock.^^  Recommendation  (4)  is  intended  to  give 
legal  recognition  to  the  not  uncommon  situation  where  an  obligation  is  in 
fact  assumed  and  expectations  are  engendered  but  the  child  falls  outside 
the  relationships  stipulated  in  recommendations  (1),  (2)  and  (3).  We 
emphasize  that  not  all  situations  where  a  non-parent  supports  a  child  will 
lead  to  a  legal  duty  but,  more  narrowly,  only  where  the  child  has  been 
accepted  and  treated  as  a  member  of  the  family.  In  these  circumstances, 
the  person  who  stands  in  loco  parentis  to  a  child,  in  the  sense  we  have  de- 
fined, should  in  principle  be  under  the  same  obligation  to  support  the  child 
as  a  natural  parent  would  be,  and  should  be  deemed  to  be  a  parent  for  the 
purpose  of  child  maintenance. 

We  point  out  that  this  list  of  relationships  giving  rise  to  a  child  support 
obligation  tends  to  focus  attention  on  the  individual  rather  than,  for  ex- 
ample, on  a  married  couple  as  a  family.  In  our  view,  the  legal  obligation 
should  rest  on  the  individual  to  maintain  a  child  in  these  situations,  whether 
or  not  the  individual's  spouse  is  related  to  the  child  in  the  same  way.^^ 

(iii)   The  Age  of  a  Child  at  which  Maintenance  should  Cease 

Under  the  present  law,  the  parental  obligation  to  maintain  a  child  ends, 
as  a  general  rule,  when  the  child  becomes  sixteen  years  old,  although  in 
some  provincial  statutes  provision  is  made  for  the  extension  of  this  obHga- 
tion  where  the  child  is  sixteen  or  seventeen  years  of  age  and  dependent 
either  because  of  mental  or  physical  illness  or  infirmity,  or  because  of  full- 
time  attendance  at  an  educational  institution,  or  pursuant  to  some  Acts, 
because  of  both. 

Under  the  Divorce  Act^^  where  a  child  is  sixteen  years  of  age  or  over, 
and  dependent  for  either  of  the  two  reasons  noted  above,  the  age  at  which 
child  maintenance  ceases  is  not  limited  by  the  statute,  nor  can  it  be  limited 
by  the  provisions  of  The  Age  of  Majority  and  Accountability  Act,^-  or  any 
other  provincial  statute. 

While  Ontario  law  provides  that  the  school-leaving  age  is  sixteen,  and 
a  child  at  that  age  may  start  full-time  work,  we  are  nonetheless  of  the  view 
that  sixteen  years  is  still  too  tender  an  age  at  which  to  have  support  ter- 
minated by  parents  or  other  persons  responsible  for  the  child.  We  do  not 
believe  that  any  link  between  the  school-leaving  age  and  the  age  when  a 
child  no  longer  requires  support  and  maintenance  justifies  retaining  the 
present  age  restrictions. 


5^See  Report  on  Family  Law,  Part  III,  Children,  Ontario  Law  Reform  Commis- 
sion (1973),  Recommendations  1-14,  pp.  31-32. 

6^Both  the  Divorce  Act  and  the  English  Matrimonial  Causes  Act,  1973  have  dealt 
with  the  situation.  The  definition  of  "child"  in  the  Divorce  Act  does  not  include 
a  person  to  whom  only  one  of  the  spouses  stands  in  loco  parentis  unless  the 
other  spouse  is  the  child's  natural  parent  or  also  stands  in  loco  parentis  to  him. 
Section  52(3)  of  the  English  Matrimonial  Causes  Act,  1973  places  a  similar 
emphasis  on  the  family  and  the  relationships  of  both  members  of  the  family  to 
the  child  in  question.  The  definition  of  "child"  includes  any  child  who  has  been 
treated  by  both  parties  as  a  child  of  their  family. 

61R.S.C.  1970,  c.  D-8,  s.  2. 

«2S.O.  1971,  Vol.  2,  c.  98. 


156 

It  is  difficult  to  imagine  how  most  sixteen  year  old  children  could 
become  financially  independent  of  their  parents,  especially  since  they  have 
left  the  educational  system  without  the  advantage  of  specialized  training. 
We  have  no  wish  to  promote  the  untimely  withdrawal  of  maintenance  and 
support  from  those  children  who  are  no  longer  at  school,  but  who  are 
nonetheless  dependent.  For  these  reasons  we  recommend  the  general  rais- 
ing of  this  age  limit  to  eighteen  years.  For  those  children  who  have  in  fact 
attained  some  measure  of  financial  independence,  the  courts  will  adjust 
the  amount  of  the  award  accordingly. 

In  our  view,  the  courts  through  long  experience  are  uniquely  capable 
of  determining  such  matters  as  the  amount  of  maintenance  by  examining 
all  the  circumstances  of  an  individual  case.  We  do  recommend,  however, 
that  entitlement  to  maintenance  be  defined  by  statute  to  permit  maintenance 
to  be  obtained  for  a  child  from  his  parents  until  he  reaches  the  age  of 
eighteen.  Assessing  the  amount  of  an  award  is  an  entirely  different  matter.^^ 

In  addition,  we  would  point  out  that  a  person  who  is  mentally  or 
physically  disabled  becomes  entitled,  in  his  own  right  on  attaining  the  age 
of  eighteen  years,  to  receive  benefits  under  The  Family  Benefits  Act.^^ 
Accordingly,  the  termination  of  the  child  maintenance  obligation  when  the 
child  becomes  eighteen  would  not  leave  young  handicapped  persons  without 
support. 

Statement  of  Dissent  and  Explanation   by   The  Honourable  James  C 
McRuer  and  William  R.  Poole,  Q.C. 

We  must  respectfully  disagree  with  our  colleagues'  recommendation 
that  the  parental  obligation  to  support  a  child  should  in  all  events  cease 
absolutely  upon  the  child  attaining  eighteen  years  of  age. 

In  awarding  maintenance  for  children,  whether  in  proceedings  for 
alimony  or  for  divorce  or  in  an  application  to  resolve  the  issue  of  their 
custody,  the  courts  are  guided  by  the  principle  that  children  should,  so  far 
as  possible,  be  saved  harmless  from  the  effect  of  marital  discord  or  of 
marriage  breakdown.  In  Paras  v.  Paras, ^^  Kelly,  J. A.,  outlined  the  con- 
siderations which  guide  the  court  in  determining  the  issue  of  child  main- 
tenance and  also  the  practice  of  the  court  in  deciding  cases  where  the 
family's  financial  resources  are  insufficient  to  satisfy  an  obligation  to  sup- 
port both  dependent  children  and  a  dependent  spouse. 

Since  ordinarily  no  fault  can  be  alleged  against  the  children  which 
would  disentitle  them  to  support,  the  objective  of  maintenance  should 
be,  as  far  as  possible,  to  continue  the  availability  to  the  children  of 
the  same  standard  of  living  as  that  which  they  would  have  enjoyed 
had  the  family  break-up  not  occurred.  To  state  that  as  the  desideratum 
is  not  to  be  oblivious  to  the  fact  that  in  the  vast  majority  of  cases, 
after  the  physical  separation  of  the  parents,  the  resources  of  the 
parents  will  be  inadequate  to  do  so  and  at  the  same  time  to  allow  to 


637/2^  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  35,  as  amended  by  S.O.  1972, 
c.  109,  s.  5(1)  provides  for  the  termination  of  wardship,  and  therefore  the 
parents'  obligation  to  support,  when  the  ward  attains  the  age  of  eighteen  years. 

64R.S.O.  1970,  c.  157,  s.  7(l)(c)  and  R.R.O.  1970,  reg.  287,  s.  l(4)(b). 

65[1971]  1  O.R.  130,  134-35,  14  D.L.R.  (3d)  546,  550-51  (C.A.). 
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each  of  the  parents  a  continuation  of  his  or  her  former  standard  of 
hving.  In  my  view,  the  objective  of  maintaining  the  children  in  the 
interim  has  priority  over  the  right  of  either  parent  to  continue  to  enjoy 
the  same  standard  of  living  to  which  he  or  she  was  accustomed  when 
living  together. 

However,  if  the  responsibility  for  the  children  is  that  of  the 
parents  jointly,  neither  one  can  justifiably  expect  to  escape  the  impact 
of  the  children's  maintenance.  Ideally,  the  problem  could  be  solved  by 
arriving  at  a  sum  which  would  be  adequate  to  care  for,  support  and 
educate  the  children,  dividing  this  sum  in  proportion  to  the  respective 
incomes  and  resources  of  the  parents  and  directing  the  payment  of  the 
appropriate  proportion  by  the  parent  not  having  physical  custody. 

Generally  speaking,  such  a  formula  would  tend  to  preserve  a 
higher  standard  of  living  in  the  home  in  which  the  children  are  sup- 
ported at  the  expense  of  some  lessening  of  the  standard  of  living  of 
the  other  parent,  thus  creating  indirectly  a  benefit  to  the  parent  who 
continues  to  support  the  children.  This,  however,  may  be  the  only 
manner  in  which  the  primary  obligation  of  each  parent  to  the  children 
can  be  recognized  and  would  be  in  keeping  with  the  scheme  of  the  Act 
to  ensure  that  on  the  break-up  of  the  family  the  wishes  and  interests 
to  be  recognized  are  not  solely  those  of  the  spouses.  Nor  should  the 
possibility  of  such  an  indirect  benefit  be  a  reason  for  limiting  the  scale 
of  the  children's  maintenance. 

In  divorce  proceedings,  the  principle  that  children  should  be  spared, 
as  far  as  possible,  from  the  effects  of  marriage  breakdown  has  been  ex- 
tended in  some  circumstances,  as  we  have  seen,^^  to  the  maintenance  of 
children  who  have  attained  18  years  of  age,  and  more.  In  particular,  a 
parental  support  obligation  is  often  extended  beyond  the  child's  eighteenth 
birthday  to  enable  him  to  complete  a  formal  education  or  special  training 
for  an  occupation  in  later  years.^^  In  one  case,  the  post  secondary  educa- 
tion of  a  child  was  characterized  as  a  "necessary  of  life".^^ 

In  our  view,  the  principle  that  children  should  be  protected  to  the 
maximum  feasible  extent  from  the  adverse  effects  of  marital  discord,  should 
be  extended  in  the  law  of  maintenance  to  ensure  that  they  receive  such  an 
education  or  training  as  they  might  reasonably  have  been  expected  to 
receive  if  their  parents  had  not  separated.  Children  seldom  cause  marriage 
breakdown,  but  they  may  be  made  to  suffer  sorely  by  reason  of  it  without 
this  further  protection  in  appropriate  cases. 

There  is  an  additional  reason  why  we  are  unable  to  agree  with  the 
recommendation  of  our  colleagues  that  the  parental  obligation  to  support 
a  child  under  provincial  law  should  cease  absolutely  upon  the  child  attain- 
ing the  age  of  eighteen.  As  we  have  stated,  the  parental  support  obligation 
may  now  be  extended  beyond  the  child's  age  of  majority  where  main- 


^^Supra,pp.  150-52. 

^'^Hillman  v.  Hillman,  [1973]   1    O.R.  317,  31  D.L.R.   (3d)   44   (C.A.);  Jones  v. 

Jones  (1971),  17  D.L.R.  (3d)  217,  [1971]  2  W.W.R.  101  (Sask.  C.A.). 
^^Re  C.  and  C.  (1971),  14  D.L.R.  (3d)  477,  [1971]   1  W.W.R.  449  {sub  nam. 

Crump  V.  Crump)  (Alta.  App.  Div.). 
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tenance  is  awarded  as  corollary  relief  in  divorce  proceedings.  To  retain  so 
great  a  disparity  between  the  basic  principles  applicable  to  child  main- 
tenance in  divorce  proceedings  and  those  applied  under  the  provincial  law, 
is  to  invite  the  premature  initiation  of  divorce  proceedings  for  economic 
reasons.  This  practice  is  said  to  exist  now  in  many  provinces,  including 
Ontario.  The  Canadian  Bar  Association^^  attributes  the  practice,  in  part, 
to  the  lack  of  uniformity  between  the  provisions  of  the  Divorce  Act  and  the 
provisions  of  various  provincial  statutes,  including  those  in  Ontario,  re- 
specting the  basic  parental  obligation  to  support  a  child.  Such  practices 
have  an  unhealthy  potential  for  grossly  distorting  the  objects  of  the  law, 
whether  of  divorce,  or  of  alimony  or,  in  this  instance,  concerning  the  main- 
tenance and  welfare  of  children.  The  disparities  in  the  law  which  en- 
courage such  practices  should  be  eliminated  or,  at  least,  minimized. 

We  recommend  in  dissent,  that  judges  appointed  under  section  96  of 
the  British  North  America  Act  should,  in  exercising  jurisdiction  under  pro- 
vincial law  to  award  child  maintenance,  be  empowered  to  order  main- 
tenance for  a  child  beyond  the  age  of  eighteen  for  the  purpose  of  ensuring 
that  the  child  receives  such  education  or  training  as  he  or  she,  but  for  the 
parental  separation,  might  reasonably  have  been  expected  to  receive. 
Such  an  order  should  only  be  made  upon  the  application  by  a  parent  on 
behalf  of  a  child,  and  not  in  an  application  by  the  child  alone."^^ 


69The  practice  was  commented  upon  by  the  Canadian  Bar  Association  in  the 
statement  accompanying  the  following  resolution  passed  at  its  Fifty-Fifth  Annual 
Meeting  in  Vancouver,  British  Columbia,  on  August  30,  1973: 

BE  IT  RESOLVED  THAT  The  Canadian  Bar  Association  recommends  that 

the  Provinces  amend  Provincial  laws  relating  to  support  obligations  between 

husband  and  wife  and  between  parent  and  child  so  that  such  laws  are 

uniform  across  Canada  and  are  consistent  with  such  obligations  under  the 

Divorce  Act. 

70If  such  an  application  could  be  brought  by  the  child  alone,  it  would  be  difficult 

to  justify  an  award  of  maintenance  beyond  the  age  at  which  the  child  ceases  to 

be  subject  to  parental  control.  If  such  an  application  is  brought  by  a  single 

parent  who  is  struggling  to  educate  the  child,  the  question  of  parental  control  is 

not  necessarily  related  to  the  issue  of  maintaining  a  child  who,  while  attending 

school,  is  unable  to  maintain  himself.  See  Tapson  v.  Tapson,  [1970]  1  O.R.  521, 

523,  per  Laskin,  J.A.,  8  D.L.R.  (3d)  727,  729  (C.A.): 

It  was  also  argued  that  since  a  child  having  reached  age  16  is  no  longer 
subject  to  parental  control  under  relevant  provincial  legislation,  then  cor- 
respondingly it  ought  not  to  be  held  that  such  a  child  is  under  a  parent's 
charge  within  the  meaning  of  the  Divorce  Act.  I  think  that  the  two  things 
have  no  necessary  relation  the  one  to  the  other.  An  order  for  maintenance 
or  for  interim  maintenance  based  on  a  child  16  years  of  age  or  over  being 
in  the  charge  of  a  parent  assumes,  of  course,  that  the  child  is  living  with  the 
parent  in  the  parent's  care  and  to  that  extent,  within  the  parent's  respon- 
sibility for  maintenance.  If  it  should  prove  to  be  the  case  that  a  child,  hav- 
ing reached  the  age  of  16,  withdraws  from  a  parental  home  and  goes  out  to 
live  by  himself  or  by  herself,  other  considerations  will  have  intruded  to 
make  this  provision  probably  no  longer  applicable. 

It  is  to  be  noted  that  the  Divorce  Act  does  not  give  a  child  any  stand- 
ing to  apply  himself  or  herself  for  maintenance.  This  is  relief  which  can  be 
sought  only  by  a  parent;  and  it  seems  to  me  that  this  reinforces  the  view 
that  I  take  of  this  legislation  and  the  view  that  I  have  taken  of  the  con- 
struction of  the  word  "charge".  A  parent  who  makes  himself  or  herself 
responsible  for  the  care  and  upbringing  of  a  child  of  the  marriage  who  has 
reached  age  16  may  seek  the  corollary  relief  of  maintenance  and  interim 
maintenance  if  the  child  is  at  school  and  is  unable  by  reason  of  attendance 
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In  view  of  the  position  adopted  by  our  colleagues  and  of  the  existence 
of  social  assistance  legislation  providing,  at  least  in  part,  for  the  support  of 
ill  or  disabled  adults,  we  make  no  recommendation  concerning  any  further 
extension  of  the  parental  obligation  to  support  a  child  beyond  the  age  of 
majority.  If  our  recommendation  is  adopted,  care  should  be  taken  in  any 
implementing  legislation  to  ensure  that  the  term  "child"  is  defined  as  an 
exception  to  the  more  general  provisions  of  The  Age  of  Majority  and  Ac- 
countability Act'^^  respecting  the  definition  of  such  terms  as  "infant", 
"minor"  and  similar  expression. 


(iv)  Marriage  of  the  Child 

The  marriage  of  the  child  is  another  factor  to  be  considered  in  deter- 
mining the  nature  and  scope  of  the  child  support  obligation.  This  matter  is 
quite  clearly  affected  by  the  provisions  of  The  Marriage  ActJ"^  Section  5 
of  the  Act  establishes  the  age  of  free  marriage,  that  is,  without  parental 
consent,  at  age  eighteen  years.  Between  the  ages  of  fourteen  and  eighteen 
years  the  consent  of  a  parent  or  guardian  is  required,  and  below  the  age  of 
fourteen  years  there  can  be  no  solemnization  of  marriage  unless  it  is  neces- 
sary to  prevent  illegitimacy  of  offspring."^^  However,  in  an  earher  Report  we 
recommended  that: 

(1)  In  the  case  of  male  persons,  the  minimum  age  for  solemnization 
of  marriage  should  be  fixed  at  eighteen  years,  and  in  the  case  of 
female  persons,  at  sixteen  years; 

(2)  No  marriage  should  be  solemnized  in  respect  of  any  person  who 
is  below  such  minimum  age;  and 

(3)  The  age  of  free  marriage  for  all  persons  should  be  fixed  at 
eighteen."^* 

Were  these  recommendations  to  be  implemented,  the  issue  of  maintenance 
of  male  children,  married  in  accordance  with  the  law  of  Ontario,  would  not 
arise.  This  situation  results  from  our  earlier  recommendation  in  this  Report 
that  the  child  maintenance  obligation  cease  at  eighteen  years  of  age.  It 
would  only  arise  with  respect  to  females  aged  sixteen  and  seventeen  years 
of  age.  It  might  also  be  relevant  to  the  maintenance  issue  under  the  law  of 
Ontario  for  those  vaHdly  married  under  a  foreign  law  permitting  solemniza- 
tion of  marriage  at  a  younger  age  than  that  allowed  in  this  jurisdiction. 


at  school,  to  maintain  himself  or  herself  or  to  provide  himself  or  herself 
with  the  necessaries  of  life.  I  note  that  a  conclusion  to  this  same  effect  was 
reached  by  Wilson,  J.,  of  the  Manitoba  Court  of  Queen's  Bench  in  Grini  v. 
Grini  (1969),  5  D.L.R.  (3d)  640,  69  W.W.R.  591. 
■^iSee  The  Age  of  Majority  and  Accountability  Act,  S.O.  1971,  Vol.  2,  c.  98,  s.  3(1); 
Jackson  v.  Jackson,  [1973]  S.C.R.  205;  Hillman  v.  Hillman,  [1973]  1  O.R.  317, 
31  D.L.R.  (3d)  44  (C.A.). 
72R.S.O.  1970,  c.  261. 
'^^Ibid.,  ss.  7  and  8.  Illegitimacy  was  one  subject  of  the  Commission's  Report  on 

Family  Law,  Part  III,  Children  (1973). 
74 Report  on  Family  Law,  Part  II,  Marriage,  Ontario  Law  Reform  Commission 
(1970),  p.  61.  The  age  differential  between  males  and  females  reflects  medical 
evidence  of  earlier  maturation  in  females  and  the  significantly  larger  number  of 
marriages  involving  females  under  eighteen  years  of  age. 
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The  statutes  dealing  with  child  maintenance  are  silent  on  the  issue 
whether  a  parent  remains  obligated  to  maintain  his  child  after  the  child  has 
married.  Nor  has  it  been  suggested  that,  for  the  purposes  of  section  3(2) 
of  The  Deserted  Wives'  and  Children's  Maintenance  Act,'^^  for  example,  a 
father  may  have  a  legal  justification  or  "adequate  cause"  for  refusing  or 
neglecting  to  support  his  child  on  the  ground  that  the  latter  is  married. 

The  nature  of  some  statutes  does  permit  one  to  draw  inferences  or 
conclusions  on  this  point.  Pursuant  to  The  Infants  Act,'^^  an  order  for  child 
maintenance  under  section  1(4)  may  be  made  only  as  ancillary  to  an  order 
for  custody  made  under  section  1(1).  Hence,  if  a  custody  order  is  pre- 
cluded by  the  fact  that  the  infant  is  married,  and  there  appears  to  be  some 
doubt  on  this  issue,  no  maintenance  order  may  be  made  under  the  Act.  In 
this  connection  we  recommended  in  an  earlier  Report  that  "marriage  ought 
to  terminate  guardianship  of  both  property  and  person". "^"^ 

Under  The  Matrimonial  Causes  Act,'^^  the  Official  Guardian  is  re- 
quired to  investigate  and  report  "upon  all  matters  relating  to  the  custody, 
maintenance  and  education"  of  any  child  of  the  marriage.  Again,  assuming 
that  a  custody  order  may  not  be  made  in  respect  of  a  married  child,  one 
might  reasonably  expect  that  no  maintenance  order  may  be  made  on  behalf 
of  married  children. 

Finally,  to  be  eligible  for  maintenance  in  proceedings  under  the 
Divorce  Act,'^^  a  child  who  is  sixteen  years  of  age  or  over  must  not  only  be 
dependent  on  the  spouses,  but  in  addition  must  be  "under  their  charge" 
and  unable  to  "withdraw  himself  from  their  charge"  or  "provide  himself 
with  necessaries  of  life".^^  The  question  arises  whether  a  married  child  can 
be  said  to  be  "under  their  charge".  In  Tapson  v.  Tapson,  Laskin,  J.A.,  as 
he  then  was,  observed : 

An  order  for  maintenance  or  for  interim  maintenance  based  on  a 
child  16  years  of  age  or  over  being  in  the  charge  of  a  parent  assumes, 
of  course,  that  the  child  is  living  with  the  parent  in  the  parent's  care 
and  to  that  extent  within  the  parent's  responsibility  for  maintenance. 
If  it  should  prove  to  be  the  case  that  a  child,  having  reached  the  age 
of  16,  withdraws  from  a  parental  home  and  goes  out  to  live  by  himself 
or  by  herself,  other  considerations  will  have  intruded  to  make  this 
provision  probably  no  longer  applicable. ^^ 

We  are  of  the  view  that  marriage  establishes  a  new  regime:  a  regime 
which,  of  necessity,  involves  new  rights  and  responsibilities.  The  creation 
of  a  new  family  unit  must  be  taken  as  proof  of  a  conscious  decision  on  their 
part  to  become  financially  independent.  The  law  ought  not  to  encourage 
the  marriage  of  persons  who  are  unwilling  or  incapable  of  supporting  them- 
selves. We  recommend,  therefore,  that  the  legal  obligation  of  child  support 
terminate  on  the  child's  marriage. 


75R.S.O.  1970,  c.  128. 
76R.S.O.  1970,  c.  222. 
77Report  on  Family  Law,  Part  HI,  Children,  Ontario  Law  Reform  Commission 

(1973),  p.  100. 
78R.S.O.  1970,  c.  265,  s.  6,  as  amended  by  S.O.  1972,  c.  50,  s.  1. 
79R.S.C.  1970,  c.  D-8. 
^Hbid.,  s.  2. 
8i[1970]  1  O.R.  521,  523,  8  D.L.R.  (3d)  727,  729  (C.A.). 
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(v)   The  Conduct  of  the  Child:  The  Concept  of  Fault 

Under  existing  provincial  law  a  child's  conduct  can  never  deprive  him 
of  his  right  to  be  maintained.  Although  Section  3(2)  of  The  Deserted 
Wives'  and  Children's  Maintenance  Act^^  refers  to  the  situation  where  a 
father  has  failed  to  maintain  his  child  "without  adequate  cause",  this  phrase 
is  not  defined  in  the  statute  and  no  reported  case  has  interpreted  it  as 
referring  to  the  conduct  of  the  child.  In  our  view,  it  would  be  a  retrograde 
and  unwarranted  step  to  allow  fault  or  misconduct  to  preclude  a  person 
from  seeking  child  maintenance.  We  stress  the  inherent  dependency  of 
children  and  reaffirm  that  their  welfare  is  the  matter  of  paramount  impor- 
tance. To  the  extent  that  fault  is  a  factor  to  be  considered  in  particular 
circumstances,  it  should  be  relevant  only  to  the  amount  of  maintenance  to 
be  awarded. 

3.    Proceedings  in  the  Supreme  and  County  and  District  Courts 

The  jurisdiction  to  award  child  maintenance  is  vested,  under  The 
Infants  Act,^^  in  the  Supreme  Court  and  the  surrogate  courts;  under  The 
Matrimonial  Causes  Act,^"^  it  is  vested  in  the  Supreme  Court.  The  deter- 
mination of  the  quantum  of  an  award  in  the  surrogate  court  may  be  subject 
to  some  constitutional  or  jurisdictional  limitation.  However,  if  the  jurisdic- 
tion now  exercised  by  the  surrogate  courts  is  transferred  to  the  county  and 
district  courts,  as  will  be  recommended  in  this  chapter,  all  possible  doubt 
will  have  been  removed. 

The  basic  principles  governing  the  award  of  child  support  under  these 
statutes  are  generally  satisfactory,  although  there  are  a  number  of  important 
matters  of  detail  that  require  clarification  and  rationalization. 

(a)   Maintenance  and  Custody:  Separate  or  Joint  Remedies 

Under  The  Infants  Act,^^  since  a  child  maintenance  order  may  be 
made  only  as  ancillary  to  a  custody  order,  maintenance  depends  entirely 
on  a  custody  order  having  been  made.^^  Section  1(4)  of  the  Act  reads  as 
follows: 

The  court  may  also  make  an  order  for  the  maintenance  of  the  infant 
by  payment  by  the  father,  or  out  of  any  estate  to  which  the  infant  is 
entitled,  of  such  sum  from  time  to  time  as,  according  to  the  pecuniary 
circumstances  of  the  father  or  the  value  of  the  estate,  the  court  con- 
siders reasonable. 

The  ancillary  and  dependent  nature  of  the  order  for  child  maintenance  is 
sometimes  obscured.  It  would  appear  from  several  reported  cases  that 
parties  have  endeavoured  to  secure  an  award  of  child  maintenance  under 
The  Infants  Act  without  applying  for  custody. ^"^  In  our  opinion  this  desire 


82R.S.O.  1970,  c.  128. 
83R.S.O.  1970,  c.  222. 
84R.S.O.  1970,  c.  265. 
85R.S.O.  1970,  c.  222. 
s^This  would  appear  to  be  the  case  from  a  combined  reading  of  subsections  (1) 

and  (4)  of  section  1. 
«7See  Re  McKenna  and  McKenna  (1974),  2  O.R.  (2d)  571,  43  D.L.R.  (3d)  515 

(H.C.J.) ;  Emerson  v.  Emerson,  [1972]  3  O.R.  5,  27  D.L.R.  (3d)  278  (H.C.J.). 
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to  invoke  the  statute  for  the  purpose  of  seeking  child  maintenance  alone, 
without  putting  the  matter  of  custody  in  issue,  is  defensible.  The  applicant 
ought  not  to  be  required  to  raise  the  matter  of  custody  when  the  only  sub- 
stantial issue  in  dispute  relates  to  maintenance.  If  there  is  no  disagreement 
as  to  the  issue  of  custody,  and  if  neither  party  wishes  the  court  to  be  seized 
of  the  matter,  the  issue  is  in  one  sense  irrelevant  to  the  substance  of  the 
dispute.  The  law  ought  not  to  encourage  unnecessary  litigation. 

Accordingly,  we  recommend  that  the  Act  be  amended  to  permit  the 
court  to  entertain  an  application  for  child  maintenance  and  to  make  any 
order  providing  for  such  maintenance  as  may  seem  fit  and  just  in  all  the 
circumstances,  notwithstanding  that  no  application  for  custody  may  have 
been  made. 

Where  there  is  a  dispute  as  to  custody,  only  the  mother  and  father 
have  the  right  to  apply  for  it  under  section  1(1)  of  the  Act,  although  the 
applicant  may  be  refused  custody  in  favour  of  a  third  party. ^^  Consequently, 
the  law  already  recognizes  the  desirability  of  third  party  intervention  in 
those  cases  where  neither  parent  is  regarded  as  a  fit  and  proper  person  to 
have  the  care  and  control  of  the  child.  We  therefore  recommend  that  any 
person  should  have  the  right  to  apply  under  the  Act  for  the  custody  of  a 
child;  the  right  to  apply  should  not  depend  on  whether  the  applicant  has 
care  and  control  of  the  child  when  the  application  is  made. 

(b)   Relevant  Factors  in  Assessing  Liability  and  Quantum 

The  statutes  with  which  we  are  now  dealing,  unlike  The  Deserted 
Wives'  and  Children's  Maintenance  Act,^^  do  not  have  as  their  main  pur- 
pose the  provision  of  emergency  and  summ.ary  relief  to  a  person  left  without 
the  basic  necessaries  of  life.  Rather,  the  applicant  seeks  an  award  of  child 
maintenance  more  fully  related  to  the  financial  position  of  the  respondent, 
and  to  the  standard  of  living  previously  enjoyed  by  the  family.  We  are  of 
the  view  that  the  phrase  *'food  or  other  necessaries",^^  or  any  other  phrase 
connoting  merely  basic  living  requirements,  provides  an  insufficient  stand- 
ard by  which  to  measure  the  obligation  under  both  The  Infants  Act  and 
The  Matrimonial  Causes  Act.  Consequently,  we  recommend  that  in  making 
an  award  under  these  two  Acts,  the  paramount  consideration  should  be  the 
best  interests  of  the  child.  The  award  ought  to  help  minimize  the  financial 
hardships  caused  by  the  disruption  in  the  family  relations.  We  would 
emphasize  that  the  jurisdiction  in  assessing  the  quantum  of  the  award  under 
these  statutes  is  not  subject  to  the  strictures  which  apply  to  awards  made 
under  The  Deserted  Wives'  and  Children's  Maintenance  Act,  In  the  Su- 
preme Court,  the  court  has  the  power  and  should  ensure  that  the  child  does 
not  suffer  unduly  because  of  marriage  break-up  or  discord,  and  this  may 
well  result  in  an  award  appreciably  beyond  that  required  to  provide  the 
basic  necessaries  of  life.^^ 


^^Robson  V.  Robson,  [1969]  2  O.R.  857,  7  D.L.R.  (3d)  289  (H.C.J. );  Re  Fulford 
and  Townsend,  [1971]  3  O.R.  142,  19  D.L.R.  (3d)  638  (C.A.). 

89R.S.O.  1970,  c.  128. 

90/Zj/^.,  s.  3(2). 

9iFor  a  full  discussion  of  this  principle  see  Paras  v.  Paras,  [1971]  1  O.R.  130,  134, 
14  D.L.R.  (3d)  546,  550  (C.A.). 
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The  standard  of  support,  that  which  is  in  the  best  interests  of  the 
child,  must  be  appHed  in  the  hght  of  a  number  of  factors  which  are  relevant 
to  be  considered  in  the  making  of  an  award.  Section  1(4)  of  The  Infants 
Act  provides  that,  in  making  an  award,  the  court  must  have  regard  to  what 
is  reasonable  considering  the  "pecuniary  circumstances  of  the  father".  The 
Act  does  not  mention  any  other  factors.  Section  6(6)  of  The  Matrimonial 
Causes  Act  provides  that  the  court  may  make  such  order  "as  may  seem 
proper".  In  our  view  neither  statute  provides  adequate  guidelines  for  deter- 
mining liabihty  and  quantum.  We  therefore  recommend  that,  in  making  an 
award  for  child  maintenance,  the  court  should  have  regard  to  all  the  cir- 
cumstances of  the  case,  including  the  standard  of  Hving  previously  enjoyed 
by  the  child,  as  well  as  the  financial  needs  and  m.eans  of  the  child,  of  the 
parents,  and  of  any  person  who  seeks  maintenance  on  behalf  of  the  child. 

While  we  do  not  recommend  that  the  proposed  statutory  guidelines  be 
expanded  beyond  those  enumerated  in  the  preceding  paragraph,  the  general 
reference  to  "all  the  circumstances  of  the  case"  would  clearly  embrace  a 
number  of  important  matters.  For  instance,  the  needs  of  children  who  suffer 
from  some  physical  or  mental  illness,  disability  or  infirmity  ought  to  be  a 
matter  of  special  concern  to  the  court  in  its  determination  of  liability  and 
quantum.  The  best  interests  of  the  child  could  not  be  served  without  recog- 
nition being  given  to  these  special  factors.  Likewise  the  physical  or  mental 
condition  of  anyone  who  seeks  maintenance  on  behalf  of  a  child  may  have 
a  direct  impact  on  their  earning  capacity  and  therefore  upon  their  ability 
to  discharge  any  obligation  which  might  otherwise  fall  upon  them. 

Unhappily,  it  is  not  uncom.mon  today  for  a  child  to  leave  his  parents 
against  their  wishes  and  to  establish  himself  away  from  home,  rejecting  his 
family  in  the  process.  While  we  have  already  recommended  that  allegedly 
deviant  conduct  should  not  bar  the  making  of  an  application  for  child 
maintenance,  it  does  not  necessarily  follow  that  the  child's  conduct  should 
be  irrelevant  to  a  determination  of  liability  and  quantum.  Situations  may 
well  arise  in  which  it  would  be  unjust  and  unreasonable  to  impose  a  legal 
obligation  on  parents  to  support  a  recalcitrant,  rebellious  and  unreasonable 
child  who  has  made  a  conscious  decision  to  seek  a  life  separate  and  apart 
from,  his  family.  On  the  other  hand,  the  unreasonable  attitudes  and  actions 
of  the  parent  might  be  such  as  to  provoke  the  very  conduct  of  which  the 
parents  complain  and,  in  these  circumstances,  the  child's  position  may  be 
viewed  by  the  court  in  an  altogether  different  and  more  sympathetic  light. 

(  c )   Nature  of  the  A  ward 

Section  1(4)  of  The  Infants  Act  provides  that  the  court  may  order 
the  father  to  make  a  child  maintenance  payment  "of  such  sum  from  time 
to  time  as  .  .  .  the  court  considers  reasonable".  The  Matrimonial  Causes 
Act,  in  section  6(6),  provides  that  the  court  may  make  "such  order  . .  . 
as  may  seem  proper".  We  are  of  the  opinion  that  these  sections  unduly 
restrict  the  court  with  respect  to  the  range  of  awards  that  it  may  make. 

In  an  earlier  chapter  of  this  Report,  we  considered  the  types  of  inter- 
spousal  maintenance  awards  which  the  Supreme  Court  should  be  em- 
powered to  make  where  there  exists  marital  discord  of  such  a  nature  that 
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the  spouses  cannot  reasonably  be  expected  to  live  together.^-  Many  of  the 
factors  which  prompted  us  to  recommend  a  broader  range  of  awards  with 
respect  to  inter-spousal  maintenance  are  equally  relevant  to  child  main- 
tenance awards.  There  are,  however,  some  aspects  of  child  maintenance 
which  require  a  slightly  different  treatment. 

With  respect  to  inter-spousal  maintenance,  we  have  previously  recom- 
mended that  the  court  should  be  empowered  to  grant  lump  sum  awards, 
in  proper  cases,  in  full  satisfaction  of  the  support  obligation.  In  our  view 
such  awards  are  inappropriate  in  the  context  of  child  maintenance.  There 
should  be  a  continuing  obligation  on  the  part  of  parents  to  provide  support 
for  their  children.  This  continuing  financial  responsibility  is  best  fulfilled 
by  the  provision  of  regular  periodic  payments.  We  are  opposed  to  the 
transfer  of  potentially  large  sums  of  money  to  children  in  full  satisfaction 
of  the  maintenance  obligation;  the  possibility  of  mismanagement  is  itself 
sufficient  to  militate  against  this  type  of  an  award. 

On  the  other  hand,  we  endorse  the  practice  of  several  judges  who, 
in  addition  to  the  award  of  periodic  payments,  have  made  lump  sum  awards 
for  extraordinary  expenses  or  special  purposes  which  could  not  be  met  by 
periodic  payments.  Such  a  lump  sum  award  is  not,  however,  intended  to 
be  in  full  satisfaction  of  the  maintenance  obligation.  We  have  in  contempla- 
tion such  major  items  as  tuition,  dental  work,  and  the  like,  which  may  not 
be  capable  of  being  met  out  of  periodic  payments. 

Similarly,  transfers  of  property  may  be  acceptable  and  desirable  with 
respect  to  inter-spousal  maintenance  awards  but  like  lump  sums,  and  for 
the  same  reasons,  they  are  inappropriate  in  discharging  a  child  maintenance 
obligation. 

Subject  to  these  two  variations,  we  reaffirm  the  desirability  of  extend- 
ing the  powers  of  the  court  concerning  the  types  of  orders  which  may  be 
made,  and  recommend  that  in  providing  for  the  maintenance  of  children, 
the  court  should  be  empowered  to  make  one  or  more  of  the  following 
awards: 

(i)  periodic  awards,  including  awards  of  a  limited  duration; 

(ii)  lump  sum  awards,  for  extraordinary  expenses  or  special  purposes 
which  may  not  be  met  by  periodic  payments; 

(iii)  secured  periodic  payments,  including  periodic  payments  secured 
by  charges  on  any  interest  that  the  respondent  may  have  in 
specified  property; 

(iv)  interim  awards; 

(v)  retrospective  awards,  from  and  after  the  date  of  any  failure  to 
maintain  the  child,  such  awards  to  reimburse  persons  for  ex- 
penses incurred  in  supporting  the  child. 

There  are  cases  where  a  person  legally  responsible  for  the  support  of 
a  child  will  not  have  fulfilled  that  obligation.  In  such  cases  another  person 
will  have  supported  the  child,  although  not  legally  obliged  to  do  so,  and 


^^Siipra,  Chapter  4,  p.  86. 
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incurred  expenses  in  doing  so.  We  believe  it  to  be  fair  in  these  circum- 
stances that  such  persons  should  be  compensated  and  we  therefore  recom- 
mend that  any  person,  who  has  had  the  care  and  control  of  a  child,  should 
have  the  right  to  apply  for  a  retrospective  award  to  reimburse  him  for 
expenses  incurred  in  supporting  the  child. 

(d)  Review  of  an  Award 

Neither  The  Infants  Act  nor  The  Matrimonial  Causes  Act  makes  pro- 
vision for  the  variation  or  discharge  of  a  child  maintenance  order.  Under 
the  former  the  court  has  jurisdiction  to  alter,  vary  or  discharge  an  order 
for  custody  and  access,^^  but  there  is  no  similar  provision  with  respect  to 
the  power  of  the  court  to  award  maintenance  as  ancillary  to  custody.^"* 
Under  the  latter  the  court  has  jurisdiction  to  discharge  or  modify  an  order 
for  the  maintenance  of  a  wife^^  but,  again,  no  such  jurisdiction  exists  with 
respect  to  an  award  of  child  maintenance.^^  In  our  view  it  is  essential  and 
we  recommend  that  the  court  have  express  power  to  vary  or  discharge 
orders  providing  for  the  maintenance  of  children  in  the  event  of  a  change 
in  circumstances,  but  there  should  be  no  power  to  vary  retrospectively. 

(e)  Arrears 

We  have  dealt,  in  Chapter  4,  with  the  matter  of  arrears  that  may  have 
accumulated  pursuant  to  an  order  for  inter-spousal  maintenance.  It  was 
there  pointed  out  that  as  a  practical  matter  many  people  who  are  unable 
to  comply  with  a  maintenance  order  whether  for  reasons  of  illness,  irregular 
employment  or  other  like  causes,  simply  reduce  or  cease  to  make  support 
payments  without  applying  to  the  court  for  a  variation  of  the  order.  In 
these  circumstances  the  accumulation  of  arrears  may  cause  real  hardship  as 
a  result  of  any  subsequent  proceedings  to  enforce  the  order  and  may  act  as 
a  severe  disincentive  to  future  compliance.  It  was,  accordingly,  recommended 
that  the  court  should  have  the  power  to  vary  or  discharge  arrears  of  inter- 
spousal  maintenance,  in  appropriate  cases.  We  are  of  the  view  that  similar 
considerations  apply  with  respect  to  child  maintenance  and  recommend  that 
the  court  should  have  power  to  vary  or  discharge  arrears  of  child  main- 
tenance, if  it  thinks  fit  and  just  to  do  so,  having  regard  to  all  the  circumstances 
of  the  case. 

It  may  happen  that,  subsequent  to  the  making  of  an  order  for  child 
maintenance,  the  parents  of  the  child  become  reconciled  and  the  family  unit 
is  re-established.  In  these  circumstances  under  The  Deserted  Wives'  and 
Children's  Maintenance  Act,  it  has  been  held  that  the  reconciliation  puts  an 
end  to  the  right  to  collect  arrears  which  have  accumulated  under  the 
order. ^"  In  Snyder  v.  Snyder  the  respondent  husband  had  been  ordered  to 
make  bi-monthly  payments  for  the  support  of  his  wife  and  child.  After  the 
default  of  the  husband,  and  at  a  subsequent  show  cause  hearing  in  which 

^^The  Infants  Act,  R.S.O.  1970,  c.  222,  s.  1(1). 
94/Z,/^.,  s.  1(4). 

^^The  Matrimonial  Causes  Act,  R.S.O.  1970,  s.  2(1)  (a)  and  (b). 
^^Ibid.,s.  6(6). 

^^Re  Wiley  and  Wiley  (1919),  46  O.L.R.   176,  49  D.L.R.  643   (H.C.J.);  Snyder 
V.  Snyder  (1974),  12  R.F.L.  335  (Ont.  Prov.  Ct.). 
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the  wife  attempted  to  recover  arrears  on  her  own  behalf  and  that  of  her 
child,  the  husband  proved  to  the  satisfaction  of  the  court  that  at  an  earlier 
period  the  spouses  had  resumed  cohabitation  for  a  period  of  nearly  five 
months.  The  court  held  that  the  reconciliation  of  the  parties  had  the  effect 
of  terminating  the  right  to  arrears.  In  stating  the  applicable  principles, 
Walmsley,  Prov.  Ct.  J.,  said  at  page  340: 

In  my  view,  this  is  hard  law,  particularly  since  the  actions  of  the 
parents  have  a  substantial  effect  on  the  right  of  the  child  to  support 
by  way  of  claiming  for  arrears  of  maintenance.  It  encourages  husbands 
to  seek  out  reconciliations  in  which  they  have  no  intention  of  per- 
severing simply  for  the  purpose  of  nullifying  an  existing  order.  The 
decision  in  Re  Wiley  and  Wiley  would  also  appear  to  conflict  to  a 
certain  degree  with  the  principles  set  out  by  the  British  Columbia  Court 
of  Appeal  in  Armich  v.  Armich  (1970),  3  R.F.L.  207,  72  W.W.R. 
343,  and  the  cases  cited  therein  which  hold  that  the  right  to  enforce 
arrears  continues  after  a  decree  nisi  has  brought  the  maintenance  order 
to  an  end.  Nevertheless,  I  am  unable  to  find  any  case  which  modifies 
the  rigour  of  Re  Wiley  and  Wiley  and  I  must  consider  myself  bound 
by  that  decision.  As  a  result,  I  hold  that  the  rights  of  the  wife  and 
child  under  the  order  of  4th  August  1965,  including  their  right  to  claim 
for  arrears  of  maintenance,  were  terminated  as  a  result  of  the  recon- 
ciliation which  occurred  between  the  husband  and  the  wife  in  the 
period  from  January  to  June  1970.  The  show  cause  summons  is  there- 
fore dismissed. 

In  our  view  the  criticism  expressed  by  Walmsley,  Prov.  Ct.  J.,  is 
equally  applicable  to  child  maintenance  orders  under  The  Infants  Act. 
We  therefore  recommend  that  where  the  parents  of  a  child,  in  respect  of 
whom  a  maintenance  order  has  been  made,  become  reconciled,  the  court 
should  be  empowered  to  make  such  order,  as  it  deems  just,  concerning  any 
arrears  of  child  maintenance  which  have  accumulated  pursuant  to  an  order 
made  under  The  Infants  A  ct. 

We  have  also  considered  what  effect,  if  any,  the  death  of  the  child  or 
one  of  the  parties  should  have  on  the  right  to  collect  arrears  of  child  main- 
tenance, both  under  The  Infants  Act  and  The  Matrimonial  Causes  Act. 
We  see  no  justifiable  reason  to  relieve  the  payor  or  his  estate  of  this  un- 
fulfilled legal  obligation,  at  the  expense  of  the  person  entitled  to  receive 
child  maintenance.  Accordingly,  we  recommend  that: 

(i)  Where  a  child  dies  or  a  person  receiving  maintenance  on  his  behalf 
dies,  any  accumulated  arrears  of  maintenance  should  continue  to 
be  collectable,  but  the  court  may  vary  or  discharge  the  amount 
of  any  such  arrears,  if  it  thinks  fit  and  just  to  do  so,  having  re- 
gard to  all  the  circumstances  of  the  case; 

(ii)  Where  any  person  paying  child  maintenance  dies,  any  accumu- 
lated arrears  of  maintenance  should  be  collectable  against  his 
estate  in  the  same  manner  as  a  debt,  except  that  the  court  may 
vary  or  discharge  the  amount  of  any  such  arrears,  if  it  thinks  fit 
and  just  to  do  so,  having  regard  to  all  the  circumstances  of  the 
case. 
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(f )  The  Official  Guardian's  Investigation  and  Report 

Where  children  are  involved  the  court  has  a  special  responsibility  of 
obtaining  all  information  relevant  and  necessary  to  the  proper  determina- 
tion of  all  issues  affecting  their  welfare,  custody  and  maintenance.  This 
matter  of  full  disclosure  cannot  be  left  to  the  parents  even  in  cases  where 
a  parent  may  be  applying  on  behalf  of  a  child.  It  is  obviously  not  sufficient 
in  cases  where  the  parents  are  indifferent  to  the  best  interests  of  the  child. 
For  this  reason  The  Matrimonial  Causes  Act  provides  for  an  independent 
investigation  and  report  by  the  Official  Guardian  in  the  following  terms: 

6.  —  (2)  Where  a  petition  or  counter-petition  for  divorce  or 
or  the  statement  of  claim  in  an  action  for  the  annulment  of  a  marriage 
contains  particulars  of  any  child  of  the  marriage  who,  at  the  time  of 
the  commencement  of  the  action, 

(a)  is  under  sixteen  years  of  age;  or 

(b)  is  sixteen  or  seventeen  years  of  age  and  is  in  full-time 
attendance  at  an  educational  institution  or  through  illness 
or  infirmity  is  unable  to  earn  a  livelihood, 

the  Official  Guardian  shall  cause  an  investigation  to  be  made  and  shall 
report  to  the  court  upon  all  matters  relating  to  the  custody,  main- 
tenance and  education  of  the  child. 

(3)  The  Official  Guardian  may  engage  any  person  to  make  such 
investigation  on  his  behalf. 

(4)  An  affidavit  of  any  person  making  the  investigation,  verify- 
ing the  report  as  to  such  facts  as  are  within  his  knowledge  and  setting 
out  the  source  of  his  information  and  his  belief  as  to  any  other  facts, 
with  the  report  marked  as  an  exhibit  thereto,  shall  be  received  in 
evidence  upon  the  trial  of  the  action. 

(5)  Where  the  facts  contained  in  the  report  are  disputed,  the 
Official  Guardian  or  his  agent  shall  if  directed  by  the  court,  and  may 
when  not  so  directed,  attend  the  trial  on  behalf  of  the  child  and  cause 
the  person  making  the  investigation  to  attend  as  a  witness. 

A  similar  investigation  and  report  by  the  Official  Guardian  may  be 
required  by  the  court  under  the  provisions  of  The  Infants  Act,^^  in  which 
case  section  6  of  The  Matrimonial  Causes  Act  applies  mutatis  mutandis. 
We  emphasize  the  wisdom  and  necessity  of  these  provisions  and  recommend 
that  they  should  be  extended  generally  to  include  children  who  are  sixteen 
or  seventeen  years  of  age. 

(g)  Jurisdiction  of  the  County  Court 

The  jurisdiction  to  award  custody  and  maintenance  under  The  Infants 
Act  is  conferred  upon  the  Supreme  Court  or  the  surrogate  court  of  the 
county  or  district  in  which  the  infant  resides  at  the  time  the  proceedings  are 
commenced. ^^  The  fact  that  jurisdiction  resides  in  the  surrogate  court  in 
these  matters  is  an  historical  anomaly.  But  beyond  this  there  may  also  be 
some  doubt  concerning  the  powers  of  a  provincially  appointed  judge  to 


98R.S.O.  1970,  c.  222,  s.  1(6). 
99/Z>/W.,  s.  1(2). 
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make  the  broad  range  of  orders  concerning  maintenance  which  we  have 
recommended.  The  granting  of  jurisdiction  of  such  powers  to  federally 
appointed  judges  under  section  96  of  the  British  North  America  Act  would 
avoid  any  jurisdictional  problems  and  remove  all  uncertainty  that  may  exist. 
We,  therefore,  recommend  that  the  surrogate  court  should  cease  to  have 
jurisdiction  concerning  the  custody  or  maintenance  of  children;  this  juris- 
diction should  be  conferred  upon  the  county  and  district  court. 

Under  the  existing  law  proceedings  in  the  surrogate  court  may  be 
removed  to  the  Supreme  Court.  We  recommend  that  a  similar  provision  be 
retained  and  that  proceedings  in  the  county  court  may  be  removed  to  the 
Supreme  Court  upon  application  to  that  court  by  either  of  the  parties. 

4.  Summary  Proceedings  in  the  Family  Court 

Many  of  the  principles  which  we  have  discussed  with  respect  to  the 
award  of  child  maintenance  in  the  Supreme  Court  and  the  county  and 
district  courts  are  equally  applicable  to  the  award  of  child  maintenance  by 
way  of  summary  proceedings  in  the  family  court.  There  are,  however, 
differences  both  in  substance  and  procedure  with  reference  to  child  main- 
tenance awarded  in  the  family  court  which  require  separate  treatment. 
These  matters  are  dealt  with  in  the  following  chapter. 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  law  should  recognize  an  obligation  on  the  part  of  both 
parents  to  support  their  children,  to  the  extent  that  each  parent 
is  able  to  do  so  and  having  regard  to  the  means  and  needs  of  the 
children. 

2.  The  nature  and  scope  of  the  legal  obligation  to  maintain  a  child 
should  not  differ  without  good  reason  from  statute  to  statute; 
therefore,  to  the  extent  that  is  possible,  all  statutes  concerned 
with  the  award  of  child  support  should  deal  with  these  matters 
uniformly. 

3.  A  child  should  be  defined  as: 

(a)  a  natural  child,  born  in  lawful  wedlock; 

(b)  a  natural  child,  bom  out  of  lawful  wedlock; 

(c)  an  adopted  child;  and 

(d)  a  child  to  whom  a  person  stands  in  loco  parentis,  in 
the  sense  that  the  child  has  been  accepted  or  treated 
as  a  member  of  that  person's  family. 

4.  Anyone  who  stands  in  loco  parentis  to  a  child,  in  the  sense  we 
have  defined,  should  in  principle  be  under  the  same  obligation  to 
support  the  child  as  a  natural  parent  would  be,  and  should  be 
deemed  to  be  a  parent  for  the  purpose  of  child  maintenance. 


169 

*5.  The  legal  obligation  of  a  parent  to  support  a  child  should  ter- 
minate on  the  child's  attaining  eighteen  years  of  age  or  marrying 
under  that  age. 

6.  The  conduct  of  the  child  should  not  be  relevant  to  the  right  of 
a  person  to  apply  to  the  court  for  child  maintenance,  but  may 
be  relevant  in  establishing  liability  and  quantum. 

7.  The  court  should  be  empowered  under  The  Infants  Act  to  enter- 
tain an  application  for  child  maintenance  and  to  make  any  order 
providing  for  such  maintenance  as  may  seem  fit  and  just  in  all 
the  circumstances,  notwithstanding  that  no  application  for  cus- 
tody may  have  been  made. 

8.  Any  person  should  have  the  right  to  apply  under  The  Infants  Act 
for  the  custody  of  a  child.  The  right  to  apply  should  not  depend 
on  whether  the  applicant  has  care  and  control  of  the  child  when 
the  application  is  made. 

9.  In  making  an  award  for  child  maintenance,  the  paramount  con- 
sideration should  be  the  best  interests  of  the  child,  having  regard 
to  all  the  circumstances  of  the  case,  including  the  standard  of 
living  previously  enjoyed  by  the  child,  as  well  as  the  financial 
needs  and  means  of  the  child,  of  the  parents,  and  of  any  person 
who  seeks  maintenance  on  behalf  of  the  child. 

10.  In  providing  for  the  maintenance  of  children,  the  court  should 
be  empowered  to  make  one  or  more  of  the  following  awards: 

(a)  periodic  awards,  including  awards  of  limited  duration; 

(b)  lump  sum  awards,  for  extraordinary  expenses  or 
special  purposes  which  may  not  be  met  by  periodic 
payments; 

(c)  secured  periodic  payments,  including  periodic  payments 
secured  by  charges  on  any  interest  that  the  respondent 
spouse  may  have  in  specified  property; 

(d)  interim  awards; 

(e)  retrospective  awards,  from  and  after  the  date  of  any 
failure  to  maintain  the  child,  such  awards  to  reimburse 
persons  for  expenses  incurred  in  supporting  the  child. 

11.  Any  person,  who  has  had  the  care  and  control  of  a  child,  should 
have  the  right  to  apply  for  a  retrospective  award  to  reimburse 
him  for  expenses  incurred  in  supporting  the  child. 

12.  The  court  should  have  power  to  vary  or  discharge  orders  pro- 
viding for  the  maintenance  of  children  in  the  event  of  a  change 
in  circumstances,  but  there  should  be  no  power  to  vary  or  dis- 
charge retrospectively. 


*The  Honourable  James  C.  McRuer  and  William  R.  Poole,  QC  dissent  in  part  from 
this  Recommendation:  see  page  156,  supra. 
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13.  The  court  should  have  the  power  to  vary  or  discharge  arrears  of 
child  maintenance,  if  it  thinks  fit  and  just  to  do  so,  having  regard 
to  all  the  circumstances  of  the  case. 

14.  Where  the  parents  of  a  child,  in  respect  of  whom  a  maintenance 
award  has  been  made,  become  reconciled,  the  court  may  make 
such  order,  as  it  deems  just,  concerning  any  arrears  of  child  main- 
tenance which  have  accumulated  pursuant  to  an  order  made 
under  The  Infants  Act. 

15.  Where  a  child  or  a  person  receiving  maintenance  on  his  behalf 
dies,  any  accumulated  arrears  of  maintenance  should  continue  to 
be  collectable  in  the  same  manner  as  any  other  arrears;  but  the 
court  may  vary  or  discharge  the  amount  of  any  such  arrears,  if  it 
thinks  fit  and  just  to  do  so,  having  regard  to  all  the  circumstances 
of  the  case. 

16.  Where  a  person  paying  child  maintenance  dies,  any  accumulated 
arrears  of  maintenance  should  be  collectable  against  his  estate  in 
the  same  manner  as  a  debt,  except  that  the  court  may  vary  or 
discharge  the  amount  of  any  such  arrears,  if  it  thinks  fit  and  just 
to  do  so,  having  regard  to  all  the  circumstances  of  the  case. 

17.  The  powers  and  the  obligations  of  the  Official  Guardian  in  pro- 
ceedings under  either  The  Matrimonial  Causes  Act  or  The  Infants 
Act  to  investigate  and  report  on  all  matters  relating  to  the  custody 
and  maintenance  of  children  should  be  extended  generally  to 
include  children  who  are  sixteen  or  seventeen  years  of  age. 

18.  The  surrogate  court  should  cease  to  have  jurisdiction  concerning 
the  custody  and  maintenance  of  children;  this  jurisdiction  should 
be  conferred  upon  the  county  and  district  court,  subject  to  the 
proceedings  being  removed  to  the  Supreme  Court,  upon  applica- 
tion to  that  Court  by  either  of  the  parties. 


CHAPTER  6 


SUMMARY  PROCEEDINGS  FOR  MAINTENANCE 
IN  FAMILY  COURT 


1 .    Introduction 

When  a  family  breaks  up,  both  spouses  and  children  must  face  many 
new  problems;  among  the  most  pressing  of  these  is  the  problem  of  obtaining 
adequate  financial  support.  For  most  families  in  Ontario,  the  search  for  help 
will  lead  them  not  to  an  alimony  action  in  the  High  Court  of  Justice,  but  to 
the  local  family  court  and  welfare  offices.^  In  this  chapter  we  are  concerned 
with  the  law  relating  to  support  obhgations  as  it  is  administered  in  the 
family  court,  and  the  impact  of  that  law  upon  welfare  legislation.  Although 
this  law  is  sometimes  perceived  as  less  complex  and  less  important  than 
the  law  of  alimony,  the  legal,  human,  and  social  problems  faced  in  the  family 
court  may  be  as  involved  as  any  in  the  High  Court,  and  the  total  number 
of  families  concerned  far  greater. 

The  provincial  law  of  support  obligations  administered  by  the  family 
court  is  as  much  in  need  of  major  reform  as  the  law  of  alimony  which  we 
have  discussed  in  earlier  chapters.  This  law,  too,  is  based  unduly  upon 
narrow  fault  concepts  and  upon  outdated  assumptions  about  the  role  of 
women  in  Canadian  society,  as  both  wage-earners  and  home-makers.  The 
ability  of  the  family  court  judge  to  deal  effectively  with  family  disputes  is 
circumscribed  in  many  ways.  Too  often  family  court  judges  have  to  con- 
front complex  human  problems  with  inadequate  powers,  inadequate  in- 
formation, and  inadequate  supporting  social  services.  In  our  Report  on 
Family  Courts  we  outlined  a  model  for  a  new  system  of  family  courts  with 
broadly  based  jurisdiction  to  deal  with  the  whole  range  of  family  problems; 
but  in  addition  to  these  institutional  reforms,  the  family  court  requires  a 
greatly  expanded  range  of  powers  to  resolve  meaningfully  the  difficult  issues 
with  which  it  must  deal  daily.  Hampered  by  outdated  procedural  and  sub- 
stantive law,  by  the  limited  range  of  powers  which  it  possesses,  and  by 
inadequate  measures  with  which  to  enforce  its  orders,  the  family  court  is 
often  helpless  to  confront  the  social  problems  of  family  breakdown. 

By  its  very  nature,  a  family  dispute  is  a  human  problem  which  may 
eventually  become  transformed  into  a  legal  problem.  For  this  reason,  the 
solution  will  often  not  be  found  solely  within  the  law.  An  ostensibly  straight- 
forward dispute  over  maintenance  may  conceal  deep  tensions  and  anxieties 
as  well  as  additional  disputes  over  the  children  or  the  home.  Legislative 


IQ.  R.  McGregor  in  his  Family  Breakdown  and  Social  Policy  1973,  the  Macca- 
bean  Lecture  in  Jurisprudence  1973,  describes  the  development  of  the  English 
division  between  alimony,  maintenance  in  summary  proceedings  and  welfare 
as  follows: 

It  is  not  widely  appreciated  that  three  systems  of  family  law  grew  up  in 
England.  One  served  the  wealthy  and  powerful,  another  developed  for  the 
remainder  of  the  economically  independent  population,  and  a  third  dealt 
with  the  dependent  poor.  The  third  system  was  embedded  in  the  poor  law 
which  survived  for  the  first  half  of  this  century.  The  action  of  these  three 
systems  generated  conflicts  of  principle  and  policy  and  threw  up  institutions 
which  still  today  mock  the  ideal  of  one  law  of  family  breakdown  for  the 
whole  community. 

[171] 
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reform  cannot  touch  many  of  the  problems  experienced  by  separated 
spouses  which  may  range  from  feeling  outcast  and  isolated,  to  concern 
about  raising  children  without  the  assistance  and  influence  of  the  other 
spouse. 2  Separated  spouses,  particularly  separated  women  with  children,  are 
more  likely  to  be  poor,^  may  have  more  difficulty  in  obtaining  accommo- 
dation or  employment,  and  are  more  affected  by  inadequate  provisions  for 
child  day-care,  than  are  two-parent  families. 

The  problems  of  one-parent  families  demand  a  major  social  response, 
one  that  lies  beyond  our  mandate,  though  not  our  concern.  If  the  law  can  be 
reformed  to  provide  better  opportunities  for  obtaining  and  enforcing  regular 
financial  support  for  these  families,  that  will  be  a  major  step.  But  it  will 
leave  untouched  the  much  more  difficult  problems  of  poverty  which  are  faced 
by  one-parent  families  in  Canadian  society. 

Few  will  deny  that  the  law  which  governs  the  award  of  support  in  the 
family  court  has  long  been  in  need  of  reform.  The  particular  statutory  pro- 
visions relating  to  these  support  obligations  are  almost  a  hundred  years  old, 
and  are  unsatisfactory  in  both  form  and  substance.  They  derive  from  a 
series  of  Victorian  statutes  in  England  which  established,  almost  casually,* 
a  matrimonial  jurisdiction  for  magistrates,  concerned  initially  with  the  pro- 
tection of  working  class  wives  from  assault  by  their  husbands,  later  with 
their  difficulties  in  obtaining  financial  support  when  deserted.  In  1886,  the 
Married  Women  (Maintenance  in  Case  of  Desertion)  Act  was  passed  which 
empowered  a  magistrate  to  order  that  a  husband  pay  up  to  <£2  per  week 
to  his  wife  if  she  could  establish  that  he  was  able  to  support  her  and  his 
children,  but  had  refused  or  neglected  to  do  so,  and  had  deserted  her. 


2See  Benjamin  Schlesinger,  One-Parent  Families  in  Canada  (1974);  Canadian 
Council  on  Social  Development,  The  One-Parent  Family:  Report  of  an  Inquiry 
on  One-Parent  Families  in  Canada  (1971);  Doris  E.  Guyatt,  The  One-Parent 
Family  in  Canada  (1971);  Royal  Commission  on  the  Status  of  Women,  Report 
(1970),  pp.  287-88;  Report  of  the  Committee  on  One-Parent  Families  (1974), 
Cmnd.  5629;  for  a  review  of  other  studies  see  Benjamin  Schlesinger,  The  One- 
Parent  Family:  Perspectives  and  Annotated  Bibliography  (1970). 

3 Almost  a  third  of  all  women  who  are  head  of  families  are  poor.  In  1973,  only 
8.6  per  cent  of  all  families  were  headed  by  a  woman,  but  28.7  per  cent  of 
families  below  the  Statistics  Canada  subsistence  Poverty  Line  had  female  heads. 
Since  the  comparable  figures  for  1961  were  7.8  per  cent  as  against  13.2  per  cent 
poor,  and  for  1967  were  7.5  per  cent  as  against  14.8  per  cent  poor,  it  can  be  seen 
that  there  has  been  a  large  and  distressing  increase  in  poverty  among  one-parent 
families.  There  were  181,602  poor  families  in  Canada  headed  by  women:  Cana- 
dian Council  on  Social  Development,  Canadian  Fact  Book  on  Poverty  (1975). 

4In  the  first  statute  which  dealt  with  the  summary  matrimonial  jurisdiction,  the 
Matrimonial  Causes  Act,  1878,  the  particular  provisions  were  tacked  on  to  a  bill 
before  the  House  of  Lords  concerning  the  powers  of  the  Queen's  Proctor.  There 
was  little  parliamentary  debate  (Hansard,  3rd  Sen,  Vol.  239,  col.  191,  March 
29,  1878),  and  it  cannot  have  been  foreseen  how  revolutionary  these  innovations 
were.  The  passing  of  the  Act,  the  Summary  Jurisdiction  (Married  Women)  Act, 
1895  which  conferred  a  general  matrimonial  jurisdiction  was  commented  on  as 
follows  by  the  Report  of  the  Royal  Commission  on  Divorce  and  Matrimonial 
Causes  (Gorell  Report),  Cmnd.  6478,  (1912),  paragraph  137:  "There  is  no 
report  in  Hansard  of  any  discussion  of  the  Bill  which  became  the  Act  of  1895, 
and  it  may  be  doubted  whether  the  effect  of  its  provisions  were  adequately 
appreciated  at  the  time  it  was  passed." 

It  is  ironic  that  current  legislation  in  Ontario  derives  from  English  legislation, 
the  implications  of  which  were  not  fully  realized  at  the  time. 
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Within  two  years,  the  province  of  Ontario  followed  suit  and  passed 
its  own  legislation  The  Married  Women  (Maintenance  in  case  of  Desertion) 
Act,  1888.^  The  provisions  of  this  statute  were  drawn  virtually  word  for  word 
from  the  English  Act  of  1886  and  provided  for  weekly  payments  of  up  to 
$5.00,  a  not  inconsiderable  sum  in  those  days.  These  Victorian  provisions 
continue  to  shape  both  the  philosophy  and  approach  of  current  legislation 
dealing  with  summary  applications  for  support. 


2.    Form  of  the  Proceedings 

The  Deserted  Wives'  and  Children's  Maintenance  Act  attempts  to 
provide  relief  in  family  disputes  by  imposing  a  support  obligation  upon  a 
deserting  husband  within  a  quasi-criminal  proceeding.  Here  family  law 
approaches  criminal  law  for  reasons  which  are  explicable  only  on  historical 
grounds.  Even  now  the  procedure  of  the  court  is  governed  by  The  Summary 
Convictions  Act,^  the  Act  which  regulates  summary  criminal  trials.  A  man 
is  required  to  appear  before  the  court  by  a  summons,  usually  delivered  by 
a  police  officer,  accusing  him  of  desertion  and  failure  to  maintain  his  wife 
and  children.  Such  a  procedure  may  often  be  inflammatory  and  has  no  present 
justification  except  the  prompt  dispatch  of  court  business;  the  procedure  is 
also  inimical  to  chances  of  reconciHation.  In  the  interests  of  achieving  a  more 
humane  disposition  of  family  disputes,  the  existing  quasi-criminal  proceedings 
for  maintenance  in  the  family  court  should  be  replaced  by  a  new  civil  proce- 
dure, summary  in  character  and  similar  to  that  now  employed  in  the  Small 
Claims  Court.  Such  a  procedure  would  place  less  emphasis  upon  questions 
of  guilt  and  innocence,  and  would  mitigate  the  full  force  of  the  adversary 
system. 

To  initiate  a  claim  for  maintenance  the  applicant  should  be  required 
to  file  with  the  family  court  a  Notice  of  Claim  and  Hearing,  together  with  a 
sworn  statutory  declaration  by  the  applicant  setting  forth  in  a  prescribed 
form  the  particulars  of  his  or  her  financial  position.  Service  of  these  docu- 
ments upon  the  respondent  should  be  effected  by  officers  of  the  family  court. 
Within  a  new  summary  civil  procedure,  neither  party  should  be  required  to 
deliver  pleadings. 

The  introduction  of  required  statements  of  financial  circumstances  has 


5S.O.  1888,  c.  23.  In  1897,  a  section  was  added  extending  the  grounds  for  an 
order  by  deeming  desertion  to  encompass  living  apart  due  to  cruelty,  or  refusal 
or  neglect  to  maintain:  S.O.  1897,  c.  14,  s.  34  (following  the  English  Siifwnars' 
Jurisdiction  (Married  Women)  Act,  1895,  58  &  59  Vict.,  c.  39,  s.  4).  The  Act  was 
retitled  The  Deserted  Wives'  Maintenance  Act  and  appeared  as  R.S.O.  1897, 
c.  167.  Following  minor  amendments  in  1911,  S.O.  1911,  c.  34,  it  became  R.S.O. 
1914,  c.  152.  The  Deserted  Wives'  and  Children's  Maintenance  Act,  1922,  S.O. 
1922,  c.  57,  s.  3,  corrected  the  anomaly  that  no  money  could  be  ordered  for  the 
support  of  a  child,  as  had  the  English  Married  Women  (Maintenance)  Act,  1920, 
10  &  11  Geo.  5,  c.  63.  The  1922  Act  and  two  subsequent  amendments  The 
Deserted  Wives'  and  Children's  Maintenance  Act,  1923,  S.O.  1923,  c.  32,  and 
The  Deserted  Wives'  and  Children's  Maintenance  Act,  1927,  S.O.  1927.  c.  48, 
were  consolidated  in  R.S.O.  1927,  c.  184,  into  the  form  which  the  Act  has 
generally  taken  ever  since. 

6R.S.O.  1970,  c.  450,  applied  to  The  Deserted  Wives'  and  Children's  Maintenance 
Act  by  R.S.O.  1970,  c.  128,  s.  13. 
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long  been  needed  and  will  be  of  major  assistance  to  the  judge  in  coming  to  his 
decision.  A  family  court  judge,  hearing  an  application  for  maintenance, 
currently  may  have  great  difficulty  in  obtaining  full  and  accurate  informa- 
tion about  the  means  of  the  parties,  which  is  often  the  most  important  factor 
to  be  considered  in  making  an  order.  His  only  source  of  information,  the 
oral  and  documentary  evidence  which  emerges  during  the  trial,  is  frequently 
inadequate  since  the  procedure  does  not  provide  for  discovery  and  because 
many  spouses  are  unrepresented  by  counsel. 

Although  a  man  may  be  well  able  to  support  his  wife,  she  is  seldom 
in  a  position  to  prove  that  fact  in  maintenance  proceedings.  He  may  respond 
to  her  claim  by  alleging  that  he  is  unemployed  or  that  he  has  liabilities  of 
which  his  wife  is  unaware.  Unless  the  husband  has  been  subpoenaed  to 
produce  documents  that  he  has  in  his  possession,  such  as  his  Income  Tax 
Returns,  it  is  unlikely  that  the  parties  will  have  documentary  evidence  to 
substantiate  their  claims  since  the  wife  would  be  unable  to  obtain  the  evidence, 
and  the  husband  might  be  unaware  that  it  was  required  or  choose  not  to 
reveal  it.  Since  the  judge  has  no  power  to  award  interim  support  in  such 
cases,  he  is  faced  with  the  impossible  choice  of  adjourning  the  hearing  until 
the  parties  obtain  the  necessary  evidence,  thus  denying  the  applicant  a  remedy 
to  which  she  might  well  be  entitled,  or  determining  the  amount  of  the  award 
on  the  basis  of  conflicting  and  uncorroborated  evidence. 

In  our  view,  it  would  be  a  mistake  to  attempt  to  deal  with  this  problem 
by  adopting  the  rules  of  procedure  in  the  Supreme  Court  regarding  examina- 
tion for  discovery  and  pre-trial  inspection  and  production  of  documents. 
We  believe  that  an  application  for  maintenance  in  the  family  court  should 
remain  a  summary  remedy,  available  for  all,  whether  legally  represented  or 
not.  Our  recommendations  reflect  this  basic  concern. 

In  England,  the  Law  Commission  in  its  Working  Paper  on  Matrimonial 
Proceedings  in  Magistrates'  Courts'^  recommended  that  upon  making  an 
application  for  interim  maintenance  an  applicant  should  be  required  to 
complete  a  simple  means  questionnaire.  They  also  recommended  that 
Magistrates  should  have  power  to  require  applicants  to  complete  the  same 
questionnaire  when  considering  applications  for  maintenance  orders,  other 
than  interim  orders,  or  for  variation  or  enforcement  of  such  orders.  In  both 
cases  the  respondent  would  be  given  the  opportunity,  though  not  compelled, 
to  complete  a  questionnaire.  In  their  proposal,  penalties  would  attach  to  false 
information  knowingly  given  and  any  completed  questionnaire  would  sub- 
sequently be  admissible  in  evidence.^ 

We  accept  this  basic  approach  to  the  problem.  However,  the  scheme 
we  propose  to  be  used  in  maintenance  applications  for  both  spouses  and 


7Law  Commission  Working  Paper  No.  53,  Matrimonial  Proceedings  in  Magis- 
trates' Courts,  7  September  1973. 

^Similar  questionnaires  are  already  in  use  in  Ontario.  For  example,  when  a  spouse 
petitions  for  divorce,  a  questionnaire  is  sent  to  both  parents  of  "the  children  of 
the  marriage".  The  Matrimonial  Causes  Act,  R.S.O.  1970,  c.  265,  s.  6,  R.R.O. 
1970,  reg.  545,  r.  796.  On  the  questionnaire  the  spouses  are  asked,  among  other 
things,  to  complete  a  Financial  Statement  which  is  a  statement  of  their  income 
and  expenses,  their  liabilities  and  assets.  In  a  pilot  project  in  the  Hamilton  Pro- 
vincial Court  (Family  Division),  both  spouses  in  maintenance  proceedings  are 
requested  to  complete  questionnaires  as  to  their  means. 
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children  differs  in  two  significant  ways.  First,  We  recommend  that  a  statutory 
declaration  in  a  prescribed  form  be  used  instead  of  a  questionnaire.  The 
prescribed  form  would  ensure,  as  would  a  questionnaire,  that  certain  specific 
information  would  be  before  the  court.  We  prefer  the  statutory  declaration 
since  it  is  more  likely  to  produce  accurate  information.  Second,  we  recom- 
mend that  it  be  mandatory  on  an  application  for  maintenance  or  an  applica- 
tion to  vary  an  existing  maintenance  order,  that  both  spouses  be  required 
to  make  statutory  declarations  as  to  their  means.  We  believe  that  it  is 
essential  for  an  applicant  spouse  to  have  access  to  information  concerning 
the  respondent's  means  before  trial  if  the  applicant  is  to  be  able  to  challenge 
the  respondent's  evidence  in  a  meaningful  way  and  without  the  delay  caused 
by  an  adjournment.  In  the  case  of  an  application  for  child  maintenance,  a 
procedure  should  be  adopted  to  obtain  information  concerning  the  financial 
position  of  the  child  or  of  any  third  party  who  might  be  under  a  legal  obliga- 
tion to  support  the  child. 

To  protect  a  respondent  from  being  forced  to  disclose  his  or  her 
financial  affairs  in  a  case  in  which  the  applicant's  entitlement  to  support 
is  doubtful,  we  recommend  that  although  respondents  should  be  required  to 
file  declarations  as  to  their  means  before  trial,  they  should  be  given  the  right 
to  apply  to  the  court  to  have  the  filing  of  the  declaration  deferred  until  the 
applicant  has  established  a  prima  facie  entitlement  to  maintenance.  The 
court  should  be  empowered  to  defer  the  filing  where  it  appears  to  the  court 
that  the  respondent  may  have  a  good  defence  to  the  claim. 

Upon  being  required  to  appear  on  a  show  cause  hearing,^  a  re- 
spondent should  be  required  to  file  the  required  declaration  as  to  his  or  her 
means.  Here  clearly  there  would  be  no  justification  for  permitting  an  applica- 
tion to  the  court  by  the  respondent  to  have  the  fifing  deferred. 

Since  applicants  and  respondents  are  to  be  compelled  to  file  declara- 
tions as  to  their  means,  the  question  of  penalties  if  they  fail  to  do  so  or  if 
they  knowingly  make  a  false  declaration  must  be  considered.  When  an 
applicant  refuses  to  complete  the  declaration,  we  recommend  that  the 
application  be  considered  as  incomplete  and  that  it  not  be  processed. 
We  believe  that  a  respondent's  failure,  without  lawful  excuse,  to  file  a 
declaration  should  be  an  offence  punishable  on  summary  conviction  and 
subject  to  the  penalties  that  are  provided  for  these  offences  in  the  Criminal 
Code.  We  are  of  the  view  that  where  either  party  knowingly  makes  a  false 
declaration  it  should  be  an  offence  punishable  on  summary  conviction  and 
subject  to  the  same  penalties. ^^ 


^Section  12(1)  of  The  Deserted  Wives'  and  Children's  Maintenance  Act  provides  that 
when  default  is  made  in  payment  of  a  sum  of  money  ordered  to  be  paid  under 
the  Act,  a  justice  may  summon  the  person  in  default  to  explain  the  default  and 
that  if  upon  a  hearing  before  a  judge  the  person  in  default  fails  to  satisfy  him 
that  default  is  due  to  inability  to  pay,  the  judge  may  imprison  him  for  up  to  three 
months. 
1  ^Section  722(1)  of  the  Criminal  Code  provides  that  "except  where  otherwise 
expressly  provided  by  law,  everyone  who  is  convicted  of  an  offence  punishable 
on  summary  conviction  is  liable  to  a  fine  of  not  more  than  five  hundred  dollars 
or  to  imprisonment  for  six  months  or  to  both".  Section  122  of  the  Criminal  Code 
provides  that  everyone  who  is  not  a  witness  in  a  judicial  proceeding  but  v/ho  is 
authorized  or  required  by  law  to  make  a  statement  by  affidavit,  by  solemn 
declaration  or  orally  under  oath,  makes  such  a  statement  before  a  person  who 
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3.    The  Grounds  for  Maintenance 

Under  The  Deserted  Wives'  and  Children's  Maintenance  Act,  desertion 
is  the  only  ground  upon  which  summary  proceedings  in  the  Provincial  Court 
(Family  Division)  may  be  taken  against  a  man  who  has  defaulted  in  his 
obligation  to  support  his  wife  or  children.  As  the  title  of  the  Act  suggests, 
the  remedy  is  available  only  to  wives  and  children;  a  husband  is  not  entitled 
under  this  legislation  to  make  any  claim  against  his  wife  for  his  own  main- 
tenance nor  for  any  contribution  to  the  maintenance  of  children  for  whom 
he  may  be  caring.  ^^ 

Entitlement  to  maintenance  in  family  court  is  established  on  much  the 
same  basis  as  entitlement  to  alimony.  In  fact,  all  three  of  the  grounds  for 
alimony  are  operative  in  family  court,  because  a  wife  is  "deemed"  to  have 
been  deserted  when  she  is  "living  apart  from  her  husband  because  of  his 
acts  of  cruelty,  or  .  .  .  [because]  of  the  husband  having  been  guilty  of 
adultery  that  has  not  been  condoned  .  .  .  ."^-  Since  entitlement  to  main- 
tenance is  governed  with  few  exceptions  by  exactly  the  same  principles  as 
alimony,  the  law  suffers  from  the  same  defects  as  those  we  have  discussed 
at  length  in  Chapters  2  and  4  of  this  Report. ^-^ 

In  the  case  of  children,  the  meaning  of  the  term  "desertion",  as  a 
ground  for  ordering  their  maintenance  has  almost  lost  its  ordinary  meaning. 
By  section  3(2)  of  The  Deserted  Wives'  and  Children's  Maintenance  Act  a 
child  is  deemed  to  have  been  deserted  by  his  father  if  he  is  under  the  age  of 
16  years^^  and  the  father  has  "without  adequate  cause,  refused  or  neglected 
to  supply  the  child  with  food  or  other  necessaries  when  able  so  to  do".  Al- 


ls authorized  to  have  it  made  before  him,  knowing  it  to  be  false  is  guiUy  of  an 
indictable  offence  and  is  liable  to  imprisonment  for  fourteen  years.  It  appears 
that  in  some  cases  filing  a  false  declaration  as  to  means  would  contravene  this 
section.  In  our  view  the  penalties  we  have  suggested  are  more  appropriate  to  the 
offence  than  those  in  s.  122. 
i^The  Act  is  concerned  with  "deserted",  not  with  "deserting",  wives  although  the 
latter  phenomenon  is  on  the  increase.  The  grounds  for  maintenance  are  provided 
in  s.  2(1)  of  The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970, 
c.  128,  as  follows: 

Where  a  wife  has  been  deserted  by  her  husband,  an  information  may 
be  laid  before  a  justice  of  the  peace,  and  the  justice  of  the  peace  may  issue 
a  summons  in  Form  1  against  the  husband,  and  if  upon  the  hearing  before 
a  judge  it  appears  that  the  husband  had  deserted  his  wife  without  having 
made  adequate  provision  for  her  maintenance  and  the  maintenance  of  his 
children  residing  with  her  and  that  he  is  able  to  maintain  them  in  whole  or 
in  part  and  neglects  or  refuses  so  to  do,  the  judge  may  make  an  order  in 
Form  2  requiring  him  to  pay  such  sum  at  such  intervals  as  is  considered 
proper  having  regard  to  all  the  circumstances. 
^^Ibid.,  s.  2(2)  (emphasis  added), 

i3The  major  difficulties  in  principle  with  the  fault-oriented  grounds  for  alimony 
are  discussed  in  Chapter  2,  section  3,  and  more  specifically  illustrated  in  Chapter 
4  with  reference  to  the  individual  grounds:  desertion,  adultery  and  cruelty;  see 
Chapter  4,  section  1. 

As  with  alimony,  a  wife  who  has  committed  adultery,  or  who  is  guilty  of  cruelty, 
or  is  herself  in  desertion,  will  be  disentitled  to  maintenance.  In  the  case  of 
adultery  by  a  wife,  the  bar  to  entitlement  is  provided  for  expressly  by  statute:  The 
Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970,  c.  128,  s.  2(4). 
i^T/ze  Age  of  Majority  and  Accountability  Act,  S.O.  1971,  Vol.  2,  c.  98,  s.  18(1) 
has  extended  the  provisions  of  this  Act  to  sixteen  and  seventeen  year  old 
children  in  full-time  attendance  at  an  educational  institution. 
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though  the  formal  grounds  for  child  maintenance  are,  in  section  3(1),  worded 
in  terms  of  desertion,  wilful  refusal,  and  neglect,  the  deeming  provision  in 
subsection  2  more  accurately  reflects  the  actual  practice  of  the  court  in 
awarding  child  maintenance.^^  In  practice,  the  court  is  little  concerned  with 
the  motives  of  a  father  for  not  maintaining  his  child  when  able  to  do  so,  and 
thus  the  mere  failure  to  provide  the  child  with  adequate  maintenance  will 
usually  result  in  an  order  being  made.  This  is  substantially  as  it  should  be; 
there  is  no  justification,  in  our  view,  for  retaining  as  grounds  for  child  main- 
tenance, desertion,  wilful  refusal  or  neglect  to  maintain,  or  any  similar  ground 
calculated  to  reinforce  the  quasi-criminal  character  of  the  proceedings. 

The  problems  associated  with  desertion  as  a  ground  for  maintenance 
in  the  family  court  are  even  more  aggravated  than  we  have  described  in 
connection  with  alimony.  At  least  with  alimony  there  are  two  grounds, 
adultery  and  cruelty,  upon  which  a  claim  for  support  may  be  founded 
without  the  necessity  of  separating  from  one's  spouse;  in  the  family  court, 
where  the  applicants  are  often  least  able  to  effect  a  separation  without  first 
receiving  support,  it  is  almost  impossible  to  found  a  claim  for  maintenance 
without  first  separating.  ^^  This  anomaly  has  undoubtedly  led  to  hardship 
on  the  part  of  dependent  spouses  who  often  feel  compelled  to  endure 
intolerable  conditions  in  the  home  rather  than  to  risk  destitution  or,  in  the 
view  of  some,  the  indignity  of  welfare. 

Worthwhile  experiments  have  begun  in  some  family  courts,  as  we 
describe  later  in  this  chapter, ^'^  to  make  counselHng  services  available  as  an 
integral  part  of  the  operations  of  the  court.  In  our  Report  on  Family  Courts, 
we  encouraged  the  development  of  support  services  as  being  necessary  to 
achieve  the  broader  social  objectives  of  the  proposed  new  family  court  and 
to  meet  more  effectively  some  of  the  specific  needs  of  those  involved  in 
family  law  disputes. ^^ 

Marital  counselling  is  one  example  of  such  a  support  service;  however, 
the  retention  of  desertion  as  a  ground  for  maintenance  seriously  undermines 


15  7/.'^  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970,  c.  128, 
s.  3(1),  (2)  (as  amended): 

( 1 )  A  father  who  has  deserted  his  child  may  be  summoned  before  a 
judge  presiding  in  the  provincial  court  (family  division)  having  jurisdiction 
where  the  father  of  the  child  then  resides,  who,  if  satisfied  that  the  father 
has  wilfully  refused  or  neglected  to  maintain  the  child  and  has  deserted  the 
child,  may  order  the  father  to  pay  to  the  person  named  in  the  order  for  the 
support  of  the  child  such  sum  at  such  intervals  as  the  judge  considers 
proper,  having  regard  to  the  means  of  the  father  and  to  any  means  the 
child  may  have  for  his  own  support. 

(2)  A  child  shall  be  deemed  to  have  been  deserted  by  his  father  within 
the  meaning  of  this  section  when  the  child  is  under  the  age  of  sixteen  years 
or  is  sixteen  or  seventeen  years  of  age  and  in  full-time  attendance  at  an 
educational  institution  and  the  father  has,  without  adequate  cause,  refused 
or  neglected  to  supply  the  child  with  food  or  other  necessaries  when  able 
so  to  do. 

K^It  is  possible,  although  extremely  difficult,  to  establish  desertion  where  the 
spouses  continue  to  reside  together.  In  general,  the  court  must  be  satisfied  that 
the  spouses,  although  continuing  to  live  under  the  same  roof,  are  living  separate 
lives:  See  J.B.  v.  A.W.B.,  [1958]  O.R.  281,  294,  13  D.L.R.  (2d)  218,  226  (C.A.). 

'^'^ Infra,  section  7,  Conciliation  and  Counselling. 

'^Report  on  Family  Law,  Part  V,  Family  Courts,  Ontario  Law  Reform  Commis- 
sion (1974),  Chapter  6. 
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any  opportunity  for  effective  counselling.  To  be  effective,  marital  counselling 
should  be  commenced  while  the  parties  are  living  together,  and  the  court 
must  stand  ready  to  intervene  if  counselling  fails.  There  is  little  justification 
for  undertaking  marital  counselling  within  the  structure  of  a  family  court  if 
the  grounds  do  not  exist  upon  which  the  court  may  intervene  should  coun- 
selling fail.  Unfortunately,  many  persons  who  now  desperately  seek  assistance 
from  the  family  court  while  still  residing  with  their  spouses  must  be  turned 
away  until  desertion  is  established.  We  recommend  that  desertion  be  abolished 
as  a  ground  for  awarding  maintenance  to  a  spouse  or  a  child  in  family  court. 

As  we  have  stated,  entitlement  to  maintenance  in  the  family  court 
reflects  concepts  derived  from  alimony.  In  formulating  any  new  grounds 
for  inter-spousal  maintenance,  it  remains  important  to  ensure  that  the 
basic  principles  applicable  to  maintenance  in  the  family  court  and  to  main- 
tenance awarded  during  marriage  in  the  Supreme  Court  and  county  and 
district  courts,  are  uniform.  We  have  already  outlined  the  principles  which 
should  apply  to  the  latter  remedy.  In  formulating  grounds,  we  have  sought 
both  to  harmonize  the  law  of  maintenance  during  marriage  with  the  existing 
law  governing  maintenance  in  divorce  proceedings  and,  at  the  same  t?me,  to 
ensure  that  the  grounds  which  we  recommend  will  enable  the  present  or 
any  restructured  family  court  to  meet  social  objectives  that  go  beyond  the 
adjudication  of  legal  rights. 

Although  the  nature  of  the  orders  which  a  court  may  make  in  main- 
tenance proceedings  may  vary  according  to  its  jurisdiction  and  to  the 
objectives  of  the  legislation  which  it  administers,  the  law  of  inter-spousal 
maintenance  ought  to  be  harmonized  throughout  the  court  hierarchy  in 
three  important  respects:  in  the  basic  support  obligation  which  is  to  be 
recognized,  in  the  minimum  standards  prescribed  for  intervention  by  the 
court  in  a  maintenance  dispute,  and  in  the  factors  which  are  relevant  for 
the  court  to  consider  in  determining  whether  to  award  maintenance  and, 
if  so,  in  what  amount. 

We  recommend  that  the  family  court  should  be  empowered  to  award 
maintenance  to  either  spouse  upon  the  grounds  that: 

(a)  there  exists  between  the  spouses  marital  discord  of  such  a  degree 
that  they  cannot  reasonably  be  expected  to  live  together,^^  and 

(b)  the  applicant  is  not  receiving  or  is  not  likely  to  receive  from  the 
respondent  spouse  such  maintenance  as  is  reasonable  in  all  the 
circumstances.^^ 


i^This  ground  is  identical  in  its  terms  to  the  ground  which  we  recommended  in 
Chapter  4  should  apply  to  proceedings  in  the  Supreme  and  county  courts  for 
maintenance  during  marriage.  The  grounds  for  maintenance  should  not  be 
framed  so  as  to  encourage  litigation  in  the  case  of  mere  domestic  quarrels  which 
the  parties  could  reasonably  be  expected  to  resolve  by  themselves,  or  with  the 
aid  of  marital  counselling.  This  ground,  unlike  desertion,  will  enable  any  support 
services  attached  to  family  court  to  undertake  marital  counselling  in  appropriate 
cases.  The  failure  of  counselling  may  well  be  evidence  of  marital  discord,  of 
such  a  degree  as  to  invite  intervention  by  the  court. 

20The  second  ground,  is  uniquely  referable  to  maintenance:  the  subject  matter 
with  which  family  court  is  primarily  concerned.  By  including  the  phrase  "is  not 
likely  to  receive . .  .  such  maintenance  as  is  reasonable  . . .",  the  court  will  be 
empowered  clearly  to  grant  relief  where  conditions  have  become  intolerable 
in  the  home  but  the  dependent  spouse  is  unable  to  withdraw  for  financial  reasons. 
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We  further  recommend  that  the  failure  by  a  parent  to  maintain  a  child 
should  be  the  sole  ground  upon  which  the  family  court  is  empowered  to 
order  that  a  parent  contribute  toward  the  maintenance  of  the  child. 
Although  the  court  should  consider  amongst  other  factors,  the  ability  of 
both  parents  to  contribute  toward  the  maintenance  of  any  of  their  children, 
the  appUcant  should  not  be  required  to  bear  the  onus  of  establishing  that 
the  respondent  is  in  fact  able  so  to  do. 

4.    Factors  Affecting  Maintenance  Awards  in  the  Family  Court 

The  amount  of  maintenance  which  may  be  awarded  for  the  support  of 
a  spouse  or  child  by  the  family  court  should  be  determined  always  with  due 
regard  to  the  fact  that  such  maintenance  is  awarded  in  summary  proceedings, 
essentially  for  the  relief  of  family  dependants  deprived  of  the  necessities  of 
life,  and  by  a  court  of  limited  jurisdiction.  Currently,  the  jurisdiction  of  the 
family  court  to  award  maintenance  is  not  circumscribed  by  any  defined 
monetary  hmits  and  we  do  not  recommend  that  any  legislation  implementing 
our  proposals  should  impose  such  limitations. 

Spouses 

In  Chapter  4,  we  specified  certain  factors  which  the  court  should  con- 
sider in  proceedings  by  a  spouse  for  maintenance  during  marriage.  These 
factors,  which  are  in  the  nature  of  minimum  guidelines  only,  are  no  less 
relevant  to  awards  of  maintenance  in  the  family  court  under  a  concept  of 
mutual  support  obligations.  Accordingly,  the  family  court,  in  determining 
whether  to  award  maintenance,  or  the  nature  or  amount  of  any  award 
which  it  is  appropriate  to  make,  should  have  regard  to  all  the  circumstances 
of  the  case  and  to  the  following  considerations  which  we  have  specified  in 
Chapter  4,^^  so  far  as  they  are  relevant  upon  the  evidence  adduced  in  par- 
ticular cases: 

(i)  the  income,  property  and  other  financial  resources  or  benefits 
which  each  of  the  spouses  has,  or  is  reasonably  likely  to  have  in 
the  foreseeable  future; 

(ii)  the  need  of  the  dependent  spouse,  in  determining  which,  the  court 
may  have  regard  to  the  prior  standard  of  living  of  the  family; 

(iii)  the  conduct  of  the  parties; 

(iv)  the  age  of  the  parties  and  the  duration  of  the  marriage; 

(v)  the  earning  capacity,  including  the  potential  earning  capacity  of 
each  spouse  and,  in  the  case  of  the  dependent  spouse,  the  extent 
to  which  his  or  her  earning  capacity  has  been  affected  or 
diminished  by  reason  of  the  responsibilities  assumed  during 
marriage; 

(vi)  the  contribution  of  each  of  the  spouses  to  the  welfare  of  the 
family,  including  any  contribution  made  by  them  in  looking  after 
the  home  or  caring  for  the  family; 


^"^Supra,  Chapter  4,  section  3. 


180 

(vii)  the  responsibilities  of  both  spouses,  including  their  responsibilities 
to  any  other  person  whom  either  of  them  has  a  legal  obligation 
to  support  and  their  responsibilities  to  any  other  person  whom  they, 
or  either  of  them,  are  in  fact  supporting,  to  such  extent,  if  any,  as 
the  court  in  all  the  circumstances,  and  having  regard  to  the  public 
interest,  thinks  proper; 

(viii)  the  spouses'  physical  and  mental  condition. 

Children 

Having  regard  to  the  historical  purpose  of  maintenance  in  the  family 
court,  the  fact  that  it  is  a  court  of  limited  jurisdiction,  and  that  it  awards 
maintenance  in  summary  proceedings,  we  are  of  the  opinion  that  the 
standard  of  maintenance  awards  in  relation  to  children  should  continue  to 
be  such  as  to  provide  essentially  for  their  basic  needs.  The  considerations 
which  currently  guide  the  court  in  making  such  awards  are  set  out  in 
section  3(1)  of  The  Deserted  Wives'  and  Children's  Maintenance  Act:  the 
means  of  the  father  and  any  means  the  child  may  have  for  his  own  support. 
K  our  proposals  in  Chapter  5  to  place  both  parents  under  an  obligation  to 
support  their  children  are  adopted,  such  a  test  should  apply  to  both  parents. 

In  our  view,  it  is  unnecessary  to  formulate  detailed  criteria  to  guide  the 
court  in  awarding  maintenance  for  children,  despite  our  recommendations 
to  the  contrary  in  relation  to  inter-spousal  maintenance :  general  criteria  are 
sufficient.  The  courts  now  clearly  regard  the  maintenance  of  children  as  a 
matter  of  priority  over  the  rights  of  a  dependent  spouse  to  maintenance, 
particularly  where  there  are  insufficient  funds  to  meet  the  needs  of  both. 
This  is  as  it  should  be. 

In  awarding  maintenance  for  children,  we  recommend  that  the  court 
should  be  required  to  have  regard  to  all  the  circumstances  of  the  case, 
including  the  financial  needs  and  means  of  the  child,  of  the  parents  and, 
as  the  case  may  be,  of  any  one  who  stands  in  loco  parentis  to  the  child,  in 
the  sense  in  which  we  have  defined  that  term  in  Chapter  5.^^ 

Upon  an  application  by  a  spouse  to  the  family  court  for  an  order 
which  may  affect,  directly  or  indirectly,  the  welfare  of  any  children  of  the 
marriage,  the  court,  notwithstanding  any  agreement  between  the  spouses, 
should  be  under  a  duty  to  inquire  into  the  provision  which  has  been  made 
for  the  welfare,  custody  or  maintenance  of  their  children,  and  be  empowered 
to  make  such  orders  concerning  the  welfare,  custody  or  maintenance  of  the 
children  as  may  seem  necessary  or  appropriate  in  all  the  circumstances. 

5.    State  Involvement  in  Support  Obligations 

Even  before  legal  proceedings  for  maintenance  are  commenced,  deserted 
and  separated  wives  are  frequently  faced  with  the  serious  practical  problem 
of  obtaining  immediate  financial  assistance  for  themselves  and  their  dependent 
children.  Moreover,  once  a  wife  establishes  her  right  to  maintenance  in  the 
family  court,  her  husband  may  not  comply  with  the  maintenance  order 
regularly  or  at  all.  This  failure  to  fulfil  the  support  obligation  causes  serious 


^^ Supra,  Chapter  5,  p.  154. 
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hardship  to  spouses  who  rely  upon  regular  support  payments  to  maintain  a 
stable  and  ordered  existence  for  themselves  and  their  children. 

Government,  at  all  levels,  is  deeply  committed  to  the  alleviation  of 
problems  caused  by  the  failure  to  maintain.  Wives  who  qualify  for  welfare 
assistance  are  protected  against  the  worst  aspects  of  attempting  to  obtain 
support  under  the  present  system,  and  are  assured  of  an  immediate  and  secure 
minimum  income  whether  or  not  their  husbands  are  willing,  or  able,  to 
support  them. 

(a)   Financial  Assistance  for  Dependent  Women  and  Children 

Immediate  and  regular  financial  assistance  is  available  under  The 
General  Welfare  Assistance  Act-^  and  The  Family  Benefits  Act^^  to  depend- 
ent women  and  their  children  who  satisfy  the  eligibility  criteria  set  out  in 
these  statutes.  Wives  who  have  separated  voluntarily  from  their  husbmds. 
and  wives  who  require  only  short-term  assistance,  may  apply  to  the  munici- 
pality, which  administers  The  General  Welfare  Assistance  Act,  for  financial 
aid  for  themselves  and  for  their  dependants.  Mothers  with  dependent  children 
who  have  been  deserted  for  a  period  of  three  months  are  eligible  for  assistance 
under  The  Family  Benefits  Act,^^  which  is  provincially  administered;  how- 
ever, during  the  three  months'  waiting  period  for  admission  to  family  benefits, 
they  must  also  seek  financial  assistance  from  the  municipality. 

A  wife's  initial  eligibility  for  general  welfare  assistance  is  established  on 
the  basis  of  her  need  as  determined  in  an  interview  at  her  local  municipal 
welfare  office.  During  the  interview,  the  wife's  assets,  alternative  sources  of 
income,  budgetary  requirements,  and  the  liability,  and  ability,  of  her  husband 
to  support  her  and  the  children  are  investigated.  The  eligibility  of  a  woman's 
children  for  welfare  assistance  depends  upon  her  initial  and  continuing 
eligibility.  If  the  woman  satisfies  the  eligibihty  criteria  set  out  in  the  Act,  and 
her  budgetary  requirements  exceed  her  income,  both  of  which  are  deter- 
mined by  statutory  regulation,  she  is  entitled  to  a  general  welfare  allowance. ^^^ 

Although  there  is  statutory  authority  for  requiring  a  woman  to  proceed 
against  her  husband  for  support  as  a  condition  precedent  to  obtaining  general 
welfare  assistance,^'^  whether  a  woman  will  in  fact  be  directed  to  commence  an 
action  under  The  Deserted  Wives'  and  Children's  Maintenance  Act  depends 
upon  the  municipality's  view  of  her  husband's  legal  liability,  of  his  ability  to 
support  the  applicant,  and  whether  he  can  be  located.  If  the  wife  is  required 
to  proceed  against  her  husband,  she  may  continue  to  receive  general  welfare 
assistance  regardless  of  the  outcome  of  maintenance  proceedings.  The  amounts 
recovered  under  a  maintenance  order,  however,  will  be  deducted  from  the 
monthly  amount  which  she  would  be  otherwise  entitled  to  receive  from  wel- 
fare. Alternatively,  the  woman  may  assign  her  right  to  maintenance  under 
the  family  court  order  to  the  municipality, ^^  whereupon  she  will  receive  her 
full  monthly  benefit,  and  any  amounts  recovered  under  the  order  will  be  for- 


23R.S.O.  1970,  c.  192. 

24R.S.O.  1970,  c.  157. 

25ibid.,s.  7(l)(d)(ii). 

^^The  General  Welfare  Assistance  Act,  R.S.O.  1970,  c.  192,  s.  6(1), 

270.  Reg.  14/73,  s.  1,  amending  s.  3  of  reg.  383  of  R.R.O.  1970. 
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warded  directly  to  the  municipality  by  the  family  court.  The  wife's  benefits 
are,  therefore,  unaffected  by  her  husband's  default,  and  the  financial  conse- 
quences of  the  husband's  failure  to  pay  are  absorbed  by  the  municipality. 

Although  any  person  who  is  in  need  may  be  eligible  for  general  welfare 
assistance,  only  certain  categories  of  persons,  including  a  mother  with  a 
dependent  child  "whose  husband  has  deserted  her  for  three  months  or 
more"2^  are  eligible  for  family  benefits  under  The  Family  Benefits  Act. 
Unless  the  husband's  whereabouts  are  unknown,  however,  or  there  is  a  likeli- 
hood of  physical  harm  to  the  wife  or  prejudice  to  prospects  of  reconciliation, 
eligibility  for  family  benefits  is  contingent  upon  the  wife  laying  an  information 
under  The  Deserted  Wives'  and  Children's  Maintenance  Act  in  order  that  her 
status  as  a  "deserted"  wife  may  be  established.^^  Failure  to  obtain  an  order  in 
family  court  may  result  in  disentitlement  to  family  benefits  if  the  order  is 
refused  because  the  court  determines  that  the  wife  was  not  deserted.  The 
wife,  in  such  circumstances,  will  be  obliged  to  seek  financial  assistance  for 
herself  and  her  dependent  children  under  The  General  Welfare  Assistance 
Act.  If,  however,  a  maintenance  order  is  made,  the  wife's  monthly  entitlement 
is  unaffected  by  her  husband's  default,  the  Ministry  of  Community  and  Social 
Services  absorbing  the  financial  consequences  of  the  husband's  failure  to  obey 
the  support  order. 

The  law  governing  support  deals  primarily  with  the  nature  and  extent  of 
support  obligations,  and  mechanisms  for  their  enforcement;  it  is  not,  there- 
fore, directly  concerned  with  the  system  whereby  dependent  spouses  and 
children  are  cushioned  against  the  effects  of  uncertain  or  inadequate  main- 
tenance payments.  However,  the  law  and  policies  which  govern  existing 
welfare  programmes  reflect,  to  a  very  large  extent,  the  present  law  of  support. 
Moreover,  our  Research  Team  has  recommended  the  establishment  of  an 
Assessment  Scheme^^  as  an  alternative  to  the  existing  system  of  welfare  assist- 
ance to  family  dependants.  It  is  necessary,  therefore,  to  refer  in  some  detail 
to  the  eligibility  requirements  applied  under  the  welfare  statutes,  and  to 
analyse  certain  aspects  of  the  present  system  in  order  to  assess  how  adequately 
it  achieves  the  objective  of  providing  financial  assistance  with  a  minimum  of 
hardship  to  victims  of  marriage  breakdown. 


(i)   The  Requirement  to  Sue 

The  requirement  imposed  in  certain  cases  by  welfare  authorities,  that 
deserted  or  separated  women  institute  proceedings  against  their  husbands 
under  The  Deserted  Wives'  and  Children's  Maintenance  Act,  is  an  attempt  on 
the  part  of  government  to  recover  a  portion  of  the  amounts  expended  for  the 
support  of  dependent  women  and  children.  This  objective  is  worthy  of 
support;  society  has  an  obvious  interest  not  only  in  relieving  the  taxpayer 
of  burdens  which  should  be  borne  by  individuals,  but  also  in  ensuring  that  its 


'^^The  Family  Benefits  Act,  R.S.O.  1970,  c.  157,  s.  7(1)  (d)  (ii). 

soBecause  The  Family  Benefits  Act  contains  no  definition  of  desertion,  it  is  the 

policy  of  the  Ministry  of  Community  and  Social  Services  to  rely  upon  a  finding 

of  desertion  by  the  court  under  The  Deserted  Wives'  and  Children's  Maintenance 

Act. 
3iSee  Study  on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario  Law 

Reform  Commission,  Vol.  XII,  Chapter  9. 
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laws,  including  the  legal  obligation  to  support  one's  dependants,  not  be  flouted 
with  impunity. 

However,  the  present  system  of  recoupment  by  requiring  wives  to 
commence  maintenance  proceedings  and  by  taking  assignments  of  amounts 
payable  under  maintenance  orders,  has  been  the  subject  of  criticism  on  both 
social  and  legal  grounds. ^^  ^  wife  may  have  valid  reasons  for  not  wishing  to 
commence  proceedings  against  her  husband;  these  reasons  may  be  purely 
personal,  such  as  pride,  and  a  desire  to  disassociate  herself  and  her  children 
from  an  unhappy  situation.  She  may  fear  physical  harm  to  herself  and  her 
children,  or  that  prospects  of  reconciliation  will  be  prejudiced  by  resort  to 
quasi-criminal  proceedings.  The  requirement  to  sue,  in  effect,  sometimes 
forces  the  wife  to  become  an  unwilling  and  nominal  plaintiff  in  an  action,  the 
outcome  of  which  concerns  only  the  welfare  administration. 

Moreover,  the  present  system  also  fails  to  assure  the  status  of  welfare 
representatives  in  court.^^  In  a  recent  decision  of  the  family  court,  Elwell  v. 
Elwell,^"^  an  assignment  of  maintenance  payments  by  a  wife  in  favour  of  the 
Ministry  of  Community  and  Social  Services  was  held  to  be  invalid,  and  the 
Ministry  was  declared  to  have  no  status  in  court  as  an  assignee  under  the 
order.  In  the  words  of  Gravely,  Prov.  Ct.  J. : 

While  clearly  there  should  be  some  remedy  to  permit  a  welfare 
agency  to  recover  through  court  proceedings  moneys  paid  out  by  the 
agency  for  support  of  wives  and  children,  there  presently  does  not  appear 
to  be  such  remedy  either  in  the  legislation  or  at  common  law.^^ 

In  our  view,  the  present  policy  of  requiring  wives  to  commence  pro- 
ceedings against  their  husbands  as  a  condition  of  eligibility  for  welfare  assist- 
ance is  undesirable;  it  is  the  State,  rather  than  the  person  being  maintained  by 
the  State,  which  is  directly  interested  in  recovering  money  paid  to  support  the 
dependants  of  defaulting  spouses.  Whatever  reforms  are  to  be  adopted,  it 
will  be  necessary  to  ensure  that  a  welfare  agency  has  status  in  legal  proceed- 
ings to  enforce  the  support  obligation  on  behalf  of  the  taxpayer  against  a 
defaulting  spouse. 

(ii)  Financial  Assistance  to  Deserted  and  Separated  Spouses 

A  wife  who  has  separated  voluntarily  from  her  husband  can  receive 
benefits  only  under  The  General  Welfare  Assistance  Act;  but  a  "deserted" 
wife  may  receive  assistance  under  The  Family  Benefits  Act.  General  welfare 
assistance  is  intended  to  provide  short-term  support  for  persons  temporarily 
in  need  of  assistance,  whereas  family  benefits  contemplates  support  of  those 


32Simon  Fodden,  Dependent  Wives  and  the  Requirement  to  Sue  (1974),  3  Bulletin 
of  Canadian  Welfare  Law,  22. 

33Until  recently,  s.  6  of  The  Deserted  Wives'  and  Children's  Maintenance  Act 
provided  that  an  information  under  the  Act  might  be  laid  only  by  a  wife,  a  child, 
a  person  having  care  and  custody  of  a  child,  or  any  other  person  with  the  con- 
sent of  the  Crown  Attorney.  Section  6  has  since  been  repealed  (S.O.  1973,  c.  133, 
s.  1),  presumably  to  enable  any  person,  including  the  welfare  authorities,  to 
initiate  proceedings  under  the  Act.  Notwithstanding  the  repeal  of  s.  6,  however, 
the  welfare  departments  have  not,  generally  speaking,  availed  themselves  of  the 
opportunity  to  initiate  proceedings  on  their  own  behalf. 

34(1974),  15  R.F.L.  61  (Ont.  Prov.  Ct.  (Fam.  Div.)). 

^^Ibid.,  (1974),  15  R.F.L.  65. 
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who  are  likely  to  require  assistance  for  extended  periods  of  time.  The  budgets 
under  the  two  Acts  reflect  this  difference;  the  general  welfare  assistance 
budget  does  not  contain  provision  for  certain  items,  as  it  is  assumed  that 
these  will  not  be  required  by  persons  who  need  only  temporary  aid.  However, 
it  is  a  fact  that  certain  individuals  who  are  inehgible  for  family  benefits, 
including  separated  wives  and  their  dependent  children,  often  require  long- 
term  assistance,  and  are  maintained  indefinitely  on  a  budget  which  is  adequate 
to  meet  short-term  needs  only. 

In  providing  benefits  on  a  basis  which  discriminates  between  separated 
and  deserted  wives  and  their  dependent  children,  the  present  welfare  system 
clearly  reflects  the  principles  governing  the  law  of  support.  It  is  precisely  in 
those  circumstances  in  which  the  law  recognizes  a  maintenance  obligation, 
that  is  the  obligation  of  a  man  to  support  his  deserted  wife  and  children,  that 
the  State  accepts  full  responsibility  for  the  long-term  support  of  a  dependent 
wife  and  her  children;  for  it  is  in  these  circumstances  alone  that  the  State  can 
hope  to  enforce  the  obligation  against  the  defaulting  spouse.  Similarly,  the 
concept  of  fault  on  the  part  of  a  wife,  which  is  sufficient  in  law  to  bar  her 
entitlement  to  support,  may  also  underlie  the  different  levels  of  assistance 
afforded  to  the  "innocent"  deserted  wife,  and  the  woman  who  has  left  her 
husband  voluntarily. 

(iii )   Eligibility  of  the  Deserted  Father 

The  influence  of  the  present  law  of  support,  which  does  not  recognize 
the  right  of  a  husband  to  be  supported,  is  also  apparent  in  the  rules  governing 
eligibility  of  deserted  fathers  for  welfare  assistance.  Regular  financial  assist- 
ance is  not  available  to  deserted  or  separated  fathers  who  have  the  care  and 
custody  of  dependent  children.  This  group  does  not  qualify  for  assistance 
under  The  Family  Benefits  Act.  Employable  males  are  not,  save  in  excep- 
tional circumstances  and  for  limited  periods  of  time,  considered  to  be 
"persons  in  need"  under  The  General  Welfare  Assistance  Act.  While  the 
requirement  that  the  applicant  be  willing  to  accept  employment  as  a  pre- 
condition of  initial  or  continuing  eligibility  for  assistances^  is  in  practice 
ignored  where  the  applicant  or  recipient  is  a  mother  with  dependent  children, 
it  is  vigorously  enforced  in  the  case  of  a  deserted  father  with  dependent 
children,  no  matter  how  numerous  his  dependents  or  how  limited  his  earning 
capacity. 

(iv)   Entitlement  of  Children 

Under  the  welfare  statutes  the  entitlement  of  a  dependent  child  fiving 
with  its  mother  depends  upon  the  initial  and  continuing  eligibility  of  the 
mother.  If  she  is  declared  ineligible  because,  for  example,  she  is  cohabiting 
with  an  employable  man,^^  benefits  in  respect  of  her  children  cease. 


36See  R.R.O.  1970,  reg.  287,  s.  14;  and  O.  Reg.  14/73,  s.  1,  amending  R.R.O. 
1970,  reg.  383,  s.  3. 

3-See  R.R.O.  1970,  reg.  383,  ss.  1(e),  l(m),  1(g),  and  5;  and  R.R.O.  1970,  reg. 
287,  ss.  1(d)  and  12(1).  A  mother  who  is  living  with  an  employable  man  "as 
though  they  were  husband  and  wife"  is  ineligible  for  welfare  assistance.  This 
rule,  which  purports  to  ensure  that  a  woman  and  children  do  not  receive  welfare 
assistance  when  they  are,  in  fact,  being  supported  by  the  man  with  whom  the 
woman  is  cohabiting,  may  also  reflect  the  concept  of  fault  in  the  law  of  support 
whereby  a  wife  who  is  guilty  of  adultery  is  disentitled  to  maintenance. 
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(b)  Automatic  Enforcement  of  Support  Obligations 

State  involvement  in  support  obligations  is  not  limited  to  the  provision 
of  financial  assistance  to  dependent  women  and  children;  the  State  has  as- 
sumed a  large  measure  of  responsibility  for  the  enforcement  of  maintenance 
orders  of  the  family  court  through  the  automatic  enforcement  program. 

Prior  to  the  introduction  of  this  program,  wives  were  experiencing 
serious  difficulties  in  attempting  to  enforce  maintenance  orders.  Enforcement 
procedures  require  attendance  upon  a  justice  of  the  peace  to  swear  an 
information,  knowledge  of  the  husband's  whereabouts  so  that  he  can  be 
served,  and,  in  most  cases,  attendance  at  the  show  cause  hearing  in  order 
to  disprove,  on  the  basis  of  whatever  knowledge  the  wife  may  possess, 
the  husband's  allegations  of  inability  to  pay.  Enforcement  of  a  maintenance 
order  in  the  face  of  a  respondent's  determination  to  evade  his  support 
obligations  requires  more  time,  money,  energy  and  initiative  than  can  be 
expected  of  a  deserted  or  separated  spouse. 

The  frustration  experienced  by  wives  was  shared  by  officials  of  the 
welfare  departments  who,  lacking  the  necessary  facilities  to  locate  the 
husband  and  the  status  to  attend  show  cause  hearings  with  information  con- 
cerning his  financial  ability,  were  reluctant  to  initiate  proceedings  for  the 
enforcement  of  the  maintenance  orders  assigned  to  them  by  mothers  in  return 
for  guaranteed  allowances. 

The  inability  of  deserted  wives  to  assume  the  initiative  required  for  the 
effective  enforcement  of  maintenance  orders,  and  the  reluctance  of  the 
welfare  administrations  to  pursue  defaulting  husbands,  resulted  in  large 
amounts  outstanding  under  maintenance  orders,^^  and  in  criticism  of  the 
system  for  failing  to  afford  to  the  deserted  wife  and  child,  and  to  the  taxpayer, 
adequate  protection  against  the  consequences  of  the  default  of  husbands  in 
discharging  the  support  obligations  imposed  by  law. 

Family  courts  were  therefore  instructed  in  the  early  autumn  of  1973 
to  embark  upon  a  system  of  "automatic"  enforcement  of  maintenance  orders 
to  the  extent  that  manpower  and  resources  permitted. ^^  Section  6  of  The 
Deserted  Wives'  and  Children's  Maintenance  Act,  which  required  the  consent 
of  the  Crown  Attorney  to  the  laying  of  an  information  by  any  person  other 
than  the  wife,  child,  or  person  with  care  and  custody  of  the  child,  was 
repealed"*^  in  order  to  facilitate  the  initiation  of  enforcement  proceedings  by 
family  court  personnel. 

The  automatic  enforcement  program  has  proceeded  on  a  manual  basis. 
Under  the  program,  enforcement  proceedings  no  longer  await  the  initiative 
of  the  wife  or  welfare  administration.  Accounts  are  reviewed  regularly;  as 
soon  as  an  account  is  found  to  be  in  arrears,  the  defaulting  husband  is  noti- 
fied. In  the  absence  of  a  satisfactory  explanation  for  default,  a  show  cause 


380n  December  31,  1972,  arrears  of  maintenance  in  the  amount  of  $24,352,757.45 
were  stated  to  be  outstanding  in  current  accounts:  Annual  Report  of  the  Pro- 
vincial Court  (Family  Division),  1972. 

^^A  Simplified  Guide  —  Basic  Procedures  for  Implementation  —  Automatic  En- 
forcement of  Maintenance  Orders,  prepared  by  the  Office  of  the  Chief  Judge, 
Provincial  Court  (Family  Division). 

40S.O.  1973,  c.  133,  s.  1. 
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summons  is  issued  and  the  husband  is  required  to  attend  a  hearing  to  explain 
his  default  to  the  family  court  judge.^^ 

Early  statistics  on  the  status  of  the  automatic  enforcement  program 
indicate  that  the  majority  of  the  family  courts  in  Ontario  are  either  currently 
engaged  in  the  automatic  enforcement  program,  or  are  bringing  all  active 
accounts  into  a  current  position  on  arrears  in  preparation  for  entry  into  the 
program.* 2  The  remaining  family  courts  have  been  granted  permission  to 
postpone  entry  until  sufficient  personnel  can  be  recruited,  and  judicial  time 
for  show  cause  hearings  allocated. 

Despite  the  fact  that  the  scheme  is  not  as  yet  universal,*^  and  notwith- 
standing the  limitations  of  the  present  program  caused  by  lack  of  tracing 
facilities,  the  shortage  of  staff,  office  facilities  and  judicial  time,**  there  has 
been  a  very  substantial  increase  in  the  amounts  recovered  under  maintenance 
orders. 

In  addition  to  the  recovery  of  funds  for  disbursement  to  dependent 
wives  and  children  and  to  welfare  authorities,  the  procedure  has  other  salutary 
effects.  Automatic  enforcement  discourages  the  accrual  of  arrears  which  may 
form  a  psychological  barrier  to  future  adherence  to  the  court  order.  Moreover, 
regular  review  of  maintenance  orders  often  results,  when  payment  is  not 
forthcoming,  in  an  application  by  a  husband  for  variation  of  the  order  to 
reflect  the  changed  circumstances  of  the  parties. 

(c)   Assessment  Scheme:  An  Alternative  Proposal  Considered 

The  Research  Team  of  the  Family  Law  Project  recommended*^  the 
establishment  of  an  Assessment  Scheme  to  be  administered  by  an  Assessment 
Branch  of  the  Family  Court.  The  Assessment  Branch  would  assume  responsi- 
bility for  the  provision  of  immediate  and  continuing  financial  assistance  to 
family  dependants  and  for  the  enforcement  of  the  support  obligation  against 
persons  under  a  legal  obligation  to  maintain. 

To  summarize  briefly  the  operation  of  the  proposed  scheme,  the 
Assessment  Branch,  upon  application  by  any  person  having  a  claim  for 
support  against  another,  and  after  inquiry  into  the  relevant  circumstances  of 
the  case,  would  calculate  the  amount  required  by  the  applicant  to  meet,  if  an 
adult,  "minimum  living  requirements",  and  to  provide,  if  the  application  were 
made  by  or  on  behalf  of  a  child,  "a  good  standard  of  support  such  as  can  be 
of  real  assistance  in  minimizing  handicaps  in  his  or  her  circumstances,  such 
as  illegitimate  birth  or  separated  parents".  This  amount  would  constitute  the 
negative  assessment,  and  would  be  paid  immediately  and  regularly  to  the 
applicant  by  the  Assessment  Branch,  without  reference  to  a  maintenance 
claim  against  a  spouse  or  parent. 


4ir/?^  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.    1970,     c.    128, 

s.  12(1). 
^^Status  Report  on  Automatic  Enforcement,  January  1974,  prepared  by  the  OflRce 

of  the  Chief  Judge,  Provincial  Court  (Family  Division). 
43The  largest  Family  Court,  at  York  (Jarvis),  is  not  as  yet  a  full  participant  in 

the  program. 
^"^Status  Report  on  Automatic  Enforcement,  supra,  footnote  42. 
'^•'•See  footnote  31,  supra. 
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The  Assessment  Branch  would  then  be  entitled  to  claim  from  the  welfare 
administrations  any  amount  to  which  the  recipient  would  be  entitled  under 
social  assistance  legislation,  up  to  the  amount  which  had  been  disbursed  as 
periodic  payments  under  the  negative  assessment,  or  as  emergency  payments 
prior  to  the  assessment. 

The  Assessment  Branch  would  also  calculate  the  positive  assessment, 
that  is  the  amount  which  should  be  paid  by  the  spouse  or  parent  of  the 
recipient,  having  regard  to  his  or  her  financial  circumstances.  Notice  of  the 
positive  assessment  would  be  sent  to  the  person  sought  to  be  made  liable, 
together  with  a  demand  for  payment  to  the  Branch  by  periodic  payments. 
All  payments  under  the  positive  assessment  would  be  paid  directly  to  the 
Assessment  Branch,  which  would  recoup  itself,  in  so  far  as  possible,  in  respect 
of  amounts  paid  to  the  recipient,  and  which  would  absorb  any  deficiency.  The 
amount  if  any,  by  which  the  positive  assessment  exceeded  the  negative  assess- 
ment, would  be  forwarded  to  the  recipient. 

Both  parties  would  have  a  right  of  appeal  to  a  family  court  judge,  the 
recipient  on  the  grounds  that  the  positive  assessment  was  too  low  in  the 
circumstances,  and  the  maintaining  spouse  on  the  grounds  of  quantum,  con- 
duct of  the  claimant  spouse,  denial  of  paternity,  and  denial  of  the  subsistence 
of  the  marriage. 

In  the  event  of  non-payment  of  a  positive  assessment  in  respect  of  which 
no  appeal  had  been  brought,  or  which  had  been  affirmed  on  appeal,  the 
Assessment  Branch  could  apply  to  a  family  court  judge  for  a  maintenance 
judgment,  which  would  give  the  Branch  all  the  powers  of  enforcement  and 
execution  now  available  to  a  plaintiff  in  an  alimony  action. 

The  Commission  has  concluded  that  the  proposed  negative  assessment 
is  not  an  acceptable  alternative  to  existing  programs  of  welfare  assistance. 
The  recommendations  of  the  Research  Team  appear  to  contemplate  that 
persons  of  all  economic  backgrounds  would  be  eligible  for  participation  in 
the  Assessment  Scheme,^ ^  and  that  the  level  of  benefits  available  on  the 
negative  assessment  would  not  be  uniform,  but  rather  calculated  with 
reference  to  an  applicant's  prior  standard  of  living.*^ 

We  do  not  consider  that  public  funds  should  be  used  to  guarantee  main- 
tenance payments  to  persons  whose  assets  and  income  would  make  them 
ineligible  for  welfare  assistance;  nor  could  we  justify  maintaining  applicants 
at  different  levels  of  assistance  at  public  expense,  depending  upon  prior 
standard  of  living.  To  endorse  the  Scheme  as  recommended  by  the  Research 
Team  would  be  to  relegate  widows  and  other  single  parents  with  dependent 
children  who  are  at  present  eligible  for  benefits  under  The  Family  Benefits 


"^^The  Research  Team  proposed  that  alimony  actions  and  actions  under  The 
Deserted  Wives'  and  Children's  Maintenance  Act  should  be  abolished:  see  Study 
on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario  Law  Reform 
Commission,  Vol.  XII,  p.  600. 

4  7The  Research  Team  recommended  that  the  amount  assessed  under  the  negative 
assessment  should  be  sufficient,  where  the  claimant  is  an  adult,  to  meet  "min- 
imum living  requirements".  The  term  "minimum  living  requirements",  however, 
is  a  relative  term,  especially  if,  as  is  recommended  by  the  Research  Team,  prior 
standard  of  living  is  to  be  relevant  to  the  determination:  see  Study  on  Support 
Obligations,  Part  II,  the  Family  Law  Project,  Ontario  Law  Reform  Commission, 
Vol.  XII,  p.  597. 
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Act"^^  to  a  level  of  public  assistance  inferior  to  that  allocated  to  victims  of 
marriage  breakdown. 

If  the  negative  assessment  proposal  were  to  be  adopted,  it  would  be 
necessary  to  stipulate  a  maximum  level  of  benefits,  and  to  restrict  eligibility 
for  the  Assessment  Scheme  to  persons  who  satisfy  a  needs  test  with  criteria 
similar  to  those  employed  in  the  assessment  of  need  under  The  Family  Bene- 
fits Act  or  The  General  Welfare  Assistance  Act;  it  would  also  be  necessary  to 
preserve  the  right  of  a  dependent  spouse  or  child  who  did  not  qualify  under 
the  Assessment  Scheme  to  apply  to  the  court  for  maintenance.  Moreover,  if, 
as  was  recommended  by  the  Research  Team,"*^  the  Assessment  Branch  were 
to  be  able  to  claim  from  welfare  agencies  any  amounts  to  which  the  applicant 
would  be  entitled  under  the  welfare  statutes,  the  eligibility  criteria  applied  by 
the  Assessment  Branch  would  have  to  be  similar  to  those  applied  under  wel- 
fare legislation. 

In  our  view,  to  establish  an  Assessment  Branch  as  a  parallel  adminis- 
tration charged  with  the  provision  of  financial  assistance  to  a  population 
now  served  under  existing  welfare  statutes  would  constitute  a  complex, 
costly,  and  needless  duplication  of  services. 

Despite  these  reservations,  we  consider  that  the  proposed  negative 
assessment  would  be  preferable  to  existing  programs  of  welfare  assistance  in 
several  important  respects.  Financial  assistance  would,  in  many  cases,  be 
more  accessible,  and  the  stigma  sometimes  attached  to  the  receipt  of  welfare 
reduced,  if  financial  provision  were  available  through  the  offices  of  the 
family  court.  Moreover,  the  ambit  of  the  proposed  scheme  is  broader  than 
that  of  the  present  system,  which  encompasses  only  the  most  economically 
disadvantaged  women  and  children,  and  excludes  deserted  fathers.  The 
Assessment  Scheme  would  not  discriminate  in  the  provision  of  benefits 
between  separated  and  deserted  wives  and  their  children;  nor  would  the 
entitlement  of  a  child  living  with  its  parent  depend  upon  the  initial  and 
continuing  eligibility  of  that  parent.  Most  significantly,  however,  the  Assess- 
ment Scheme  would  not  demand,  as  a  condition  of  eligibility  for  benefits, 
the  continuing  involvement  of  an  often  reluctant  wife  in  its  pursuit  of  the 
husband  through  the  courts. 

However,  we  do  not  consider  it  necessary  or  desirable,  in  order  to 
remedy  the  deficiencies  of  the  present  system,  to  introduce  further  frag- 
mentation into  the  system  of  public  assistance  by  recommending  the  intro- 
duction of  a  totally  new  scheme  of  financial  provision,  particularly  at  a  time 
when  various  guaranteed  income  maintenance  proposals  are  under  con- 
sideration by  all  levels  of  government.^^ 

We  therefore  recommend  that  immediate  and  regular  financial  assist- 
ance should  continue  to  be  provided  under  existing  welfare  programs  to 


48See  The  Family  Benefits  Act,  R.S.O.  1970,  c.  157,  s.  7. 

49See  Study  on  Support  Obligations,  Part  II,  the  Family  Law  Project,  Ontario  Law 
Reform  Commission,  Vol.  XII,  p.  598. 

^^An  illustration  of  one  such  proposal  is  contained  in  the  English  Report  of  the 
Committee  on  One-Parent  Families,  Cmnd.  5629,  vol.  1,  pp.  285-314  which 
recommended  a  guaranteed  social  security  benefit  for  one-parent  families, 
assessed  without  regard  to  maintenance  payments.  For  a  short  summary  of  the 
Report,  see  Judith  Reid,  In  the  G.M.A.  World  (\97 5),  38  M.L.R.  52. 
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dependent  spouses  and  children  who  are  in  need  by  reason  of  the  inability 
or  refusal  of  a  person  under  a  duty  to  maintain  to  discharge  the  support 
obligation. 

Because  of  our  concern  that  all  support  services  should,  so  far  as 
possible,  be  available  under  the  roof  of  the  family  court,  and  in  order  to 
minimize  the  stigma  sometimes  associated  with  welfare  payments,  we  recom- 
mend that,  wherever  feasible  and  in  particular  in  larger  metropolitan  areas, 
financial  assistance  should  be  made  available  to  dependent  spouses  and 
children  through  a  welfare  office  located  in  the  family  court  and  staffed  by 
officers  of  municipal  and  provincial  welfare  administrations. 

As  has  been  described,^ ^  the  present  system  of  recouping  money  paid 
out  by  welfare  agencies  to  support  the  family  dependants  of  persons  who 
default  in  their  support  obligations  is  both  ineffective  and  unsatisfactory. 
In  our  view,  a  dependent  spouse  who  is  receiving  welfare  assistance  should 
be  relieved  of  the  obligation  to  commence  maintenance  proceedings  against 
the  other  spouse.  The  responsibility  for  collecting  money  expended  to  support 
the  dependants  of  a  defaulting  spouse  should  be  borne  by  the  welfare  agency 
which  is  providing  financial  assistance. 

Accordingly,  we  recommend  that  a  municipal  or  provincial  welfare 
agency  which  is  providing,  or  which  has  provided,  financial  assistance  to  a 
dependent  spouse  or  child,  should  be  able  to  commence  proceedings  in  its 
own  right  against  any  person  under  an  obligation  to  maintain  the  spouse 
or  child.  In  determining  whether  to  make  a  maintenance  order  in  favour  of 
the  welfare  agency,  and,  if  so,  in  what  amount,  the  court  should  be  guided 
by  the  criteria  which  we  propose  should  govern  awards  of  maintenance  in 
family  court. ^^ 

Rarely  is  the  financial  situation  of  a  respondent  spouse  such  as  to 
permit  the  court  to  make  a  maintenance  order  for  an  amount  in  excess  of 
that  being  paid  out  by  a  welfare  agency  to  support  the  respondent's 
dependent  spouse  or  children.  The  right  of  a  welfare  agency  to  commence 
proceedings  in  its  own  name  is  a  claim  for  recoupment;  the  amount  of  a 
maintenance  order  in  favour  of  a  welfare  agency  should  never  exceed  the 
amounts  being  paid  out  periodically  by  the  agency  to  support  the  re- 
spondent's dependants. 

The  Commission  recognizes  that  it  will  not  be  possible  to  avoid 
completely  involving  a  dependent  spouse  in  maintenance  proceedings 
commenced  by  a  welfare  agency;  it  may  be  necessary  to  require  the  person 
in  receipt  of  assistance  to  co-operate  by  disclosing  information  concerning 
the  whereabouts  and  financial  capabilities  of  the  person  liable  to  maintain, 
and  to  require  his  or  her  attendance  in  court  as  a  witness  for  the  agency. 
Nevertheless,  under  our  proposals,  dependent  spouses  will  be  spared  the 
unhappy  choice  of  either  commencing  action  against  their  spouses  or  being 
denied  welfare  assistance,  and  the  status  of  the  welfare  agency  in  court  will 
be  assured. 

We  have  discussed  the  ways  in  which  the  rules  governing  the  eligibility 
of  dependent  spouses  and  children  for  welfare  assistance  have  been  in- 


^^See  supra,  at  p.  181. 

52See  section  4,  Factors  Affecting  Maintenance  Awards  in  the  Family  Court,  supra. 
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fluenced  by  and  reflect  the  existing  law  of  support:  long  term  financial 
assistance  is  provided  only  to  the  dependants  of  persons  who  have  a  support 
obligation  under  the  present  law. 

In  this  Report,  the  Commission  has  made  recommendations  which, 
if  adopted,  will  substantially  alter  basic  family  support  obligations.  Under 
our  proposals,  the  law  would  recognize  the  mutual  obligation  of  each  spouse 
to  support  the  other  when  in  need,  and  to  support  their  children,  to  the 
extent  of  their  ability.  Moreover  we  have  proposed  that  a  welfare  agency 
should  have  the  right  to  commence  maintenance  proceedings  against  any 
person  who  owes  a  support  obligation  to  family  dependants  being  supported 
by  the  agency.  These  recommendations  have  obvious  implications  for  the 
criteria  governing  the  eligibility  of  dependent  spouses  and  children  for  wel- 
fare assistance. 

For  example,  under  the  proposed  law  the  concept  of  fault  will  be 
abated  and  the  concept  of  need  will  assume  increased  importance.  More- 
over, it  will  no  longer  be  necessary  to  establish  the  matrimonial  offence  of 
desertion  in  order  to  obtain  a  maintenance  order.  Because  the  State  will 
have  the  right  to  recover  from  a  respondent  spouse  without  establishing 
desertion,  the  fact  that  a  wife  has  not  been  deserted  will  no  longer  be  a  valid 
justification  for  maintaining  her  and  her  dependent  children  at  a  different 
level  of  public  assistance  than  a  deserted  wife. 

Similarly,  under  our  proposals,  the  law  would  recognize  the  right  of 
a  husband  who  is  dependent  because  he  has  the  care  and  control  of  small 
children,  to  be  supported.  Under  the  concept  of  mutual  support  obligations, 
if  a  welfare  agency  were  to  provide  financial  assistance  to  a  dependent  father 
and  his  children,  the  agency  would  be  entitled  to  recover  the  amounts  paid 
out  from  the  wife.  Our  proposals,  therefore,  should  make  it  possible  for 
welfare  authorities  to  recognize,  in  appropriate  circumstances,  the  dependent 
status  of  fathers  who  are  charged  with  the  care  of  small  children,  and  their 
entitlement  to  welfare  assistance  by  reason  of  that  status. 

As  has  been  discussed,  if  a  deserted  or  separated  mother  is  ineligible 
for  welfare  assistance  because,  for  example,  she  is  living  with  an  employable 
man,  she  may  not  receive  welfare  assistance  payments  for  her  children.  In 
law,  however,  the  obligation  to  support  a  child  exists  independently  of  the 
duty  to  maintain  a  spouse;  the  fact  that  a  spouse  may  have  no  claim  for 
maintenance  because  of  marital  misconduct  or  because  he  or  she  cannot 
establish  need,  does  not  abrogate  the  duty  to  support  one's  child. 

In  view  of  our  recommendation  that  both  parents  should  have  an 
obligation  to  support  their  children  to  the  extent  of  their  ability,  it  should 
be  possible  to  assess  the  eligibility  of  children  of  single  parents  for  welfare 
assistance  separately  from  that  of  the  parent  with  whom  they  reside,  and 
in  light  of  the  ability  of  the  custodial  parent  to  contribute  to  their  support. 

We  recommend,  therefore,  that  financial  assistance  should  continue  to 
be  provided  to  dependent  spouses  and  children  in  accordance  with  the 
criteria  which  now  govern  eligibility  for  welfare  assistance,  as  these  criteria 
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may  be  modified  to  reflect  our  recommendations  concerning  the  law  of 
support  obligations. 

The  Commission's  rejection  of  the  positive  assessment  is  implicit  in 
the  fact  that  it  did  not  accept  the  negative  assessment;  both  are  integral 
aspects  of  an  Assessment  Scheme,  and  cannot  exist  independently  of  each 
other.  Apart  from  our  reservations  concerning  the  negative  assessment, 
however,  we  were  concerned  about  the  imphcations  of  The  Statutory  Powers 
Procedure  Act^^  for  the  operation  of  the  positive  assessment.  Because  the 
Assessment  Branch,  in  purporting  to  determine  liability  toward  family  de- 
pendants, would  be  exercising  a  statutory  power  of  decision,  it  would  be 
necessary  to  provide  an  opportunity  to  be  heard.  It  would  be  possible  to 
invest  the  administrative  officer  with  power  to  determine  only  the  amount 
of  support  which  should  be  paid,  and  to  provide  for  a  hearing  if  the  re- 
spondent objected  to  the  assessment  on  the  ground  of  quantum,  as  well  as  a 
right  of  appeal  to  a  judge  on  the  ground  of  liability.  In  our  view,  however,  a 
system  of  direct  determination  of  both  questions  by  a  judge,  assisted  by  the 
new  information  procedures  of  the  family  court, ^*  is  preferable  to  an  ad- 
ministrative assessment  of  the  support  obligation. 

The  Research  Team's  recommendation  that  the  Assessment  Branch 
should  be  responsible  for  the  enforcement  of  maintenance  obligations  has 
been  overtaken  by  events.  The  family  court  has  already  assumed  respon- 
sibility for  the  enforcement  of  its  orders  through  the  automatic  enforcement 
program  which,  while  not  yet  operational  in  all  courts,  has  been  in  effect 
since  September,  1973. 

While  it  may  be  said  that,  as  a  matter  of  policy,  it  should  be  of  no 
concern  to  the  court  that  a  dependent  spouse  fails  to  pursue  a  defaulting 
spouse,  and  that  the  court  should  maintain  a  neutral  stance  in  the  adjudica- 
tion of  disputes  between  husband  and  wife,  this  argument  ignores  the  strong 
element  of  public  interest  which  underlies  the  enforcement  of  support 
orders.  We  endorse  the  automatic  enforcement  program  and  recommend 
that  it  be  fully  implemented  as  soon  as  possible  throughout  the  province. 
The  additional  staff  and  facilities  required  for  full  and  effective  operation  of 
the  program  should  be  made  available. 

The  family  court  judge  should,  of  course,  remain  aloof  from  the  auto- 
matic enforcement  process  in  order  to  avoid  any  suggestion  of  bias. 
Similarly,  it  would  be  best  to  avoid  too  close  an  identification  in  the  eyes 
of  the  public  between  regular  family  court  personnel,  who  rely  to  a  great 
extent  for  their  effectiveness  upon  the  confidence  and  good  will  of  those 
whom  they  serve,  and  the  enforcement  personnel  of  the  family  court.  For  this 
reason,  and  because  regular  family  court  personnel  cannot  be  expected  to 
assume  indefinitely  the  additional  responsibilities  involved  in  the  program, 
without  some  jeopardy  to  the  discharge  of  their  normal  duties,  we  recom- 
mend that  an  enforcement  branch  should  be  established  in  each  local  office 
of  the  family  court.  Wherever  possible  the  enforcement  branch  should  be 
staffed  by  personnel  who,  alone,  would  be  responsible  for  the  automatic 
enforcement  program. 


•''»-'^S.O.    1971,  c.  47.  This  legislation  was  enacted  two  years  after  the   Research 

Team's  recommendations. 
s^See  infra,  section  (d),  The  Enforcement  Branch. 
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(d)   The  Enforcement  Branch 

In  our  Report  on  Family  Courts,  we  recommended  that  an  Assess- 
ment Branch  should  be  estabhshed  as  one  of  the  support  services  to  be 
housed  in  the  family  court. ^^  While  it  was  envisaged  that  the  Assessment 
Branch  would  be  responsible  generally  for  the  assessment  and  enforcement 
of  maintenance  orders,  the  precise  nature  of  its  functions  was  deferred  for 
consideration  in  the  Report  on  Support  Obligations.  In  this  Report,  we  have 
rejected  the  concept  of  an  administrative  assessment  of  the  support  obliga- 
tion. We  therefore  consider  that  the  Assessment  Branch  recommended  in 
the  Family  Courts  Report  should  be  retitled  the  Enforcement  Branch. 

At  present,  maintenance  orders  are  enforced  under  the  automatic 
enforcement  program  by  issuing  a  show  cause  summons  requiring  the 
defaulting  spouse  to  appear  before  a  family  court  judge  and  explain  his 
default.  If,  at  the  show  cause  hearing,  the  spouse  fails  to  satisfy  the  judge 
that  default  is  due  to  inability  to  pay,  the  judge  may  order  him  imprisoned 
for  a  period  of  up  to  three  months. ^^  Later  in  this  chapter  Vv^e  recommend 
that  the  family  court  should  be  given  expanded  powers  to  enforce  main- 
tenance orders  by  directing  the  attachment  of  earnings  and  the  provision 
of  security  for  payment,  and  by  registering  maintenance  orders  against 
land.57 

In  our  view,  automatic  enforcement  should  not  be  limited  to  the 
commencement  of  show  cause  proceedings  against  defaulting  spouses  and 
parents.  The  automatic  enforcement  program  should  be  expanded,  and  staff 
of  the  Enforcement  Branch  should  be  responsible  for  enforcing  payment 
under  all  maintenance  orders  of  the  court  in  accordance  with  both  the 
proposed  enforcement  procedures  and  those  which  now  exist,  such  as 
garnishment  and  execution. 

In  addition  to  its  duties  in  relation  to  the  automatic  enforcement 
program,  the  Enforcement  Branch  might  usefully  perform  certain  functions 
of  an  investigative  nature,  designed  to  assist  the  process  whereby  the  support 
obligation  is  judicially  determined,  by  locating  defaulting  spouses  and  by 
providing  information  concerning  the  parties'  economic  positions. 

The  difficult  tasks  of  locating  a  missing  husband  and  of  introducing 
evidence  at  trial  as  to  his  financial  position  are  often  borne  by  deserted 
wives.  Unless  a  husband's  whereabouts  can  be  ascertained  and  his  economic 
position  established,  the  ability  of  the  court  to  make  an  effective  order  for 
the  maintenance  of  family  dependants  is  seriously  diminished.  In  our  view, 
these  tasks  are  too  important  to  be  left  to  the  initiative  of  deserted  or 
separated  spouses  who  are  often  the  persons  least  able  to  undertake  them, 
and  should,  in  some  cases,  be  carried  out  by  the  Enforcement  Branch  of 
the  family  court. 


ssReport  on  Family  Law,  Part  V,  Family  Courts,  Ontario  Law  Reform  Commis- 
sion, 1974,  pp.  77-78. 

^^The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970,  c.  128, 
s.  12(1). 

5'^See  section  6,  Orders  by  the  Family  Court,  infra. 
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(i )   Tracing  Missing  Spouses 

A  wife  who  cannot  locate  her  husband  faces  serious  difficulties  in 
obtaining  and  enforcing  a  maintenance  order  under  The  Deserted  Wives' 
and  Children's  Maintenance  Act.  A  judge  can  make  an  order  in  the  hus- 
band's absence  if  it  is  proved  that  he  has  been  served  with  a  summons  to 
appear.^^  But  even  if  a  wife  can  prove  service  under  The  Summary  Convic- 
tions Act,^^  judges  are  reluctant  to  make  an  order  which  may  prove  to  be 
unenforceable,  where  they  believe  that  the  husband  has  not  received  actual 
notice  of  the  hearing. 

At  the  present  time  in  Ontario,  there  is  no  uniform  manner  in  which 
missing  spouses  are  traced,  although  those  who  work  in  automatic  enforce- 
ment programs  do  some  tracing  on  an  ad  hoc  basis.  Parental  support 
workers,  employed  by  the  Ministry  of  Community  and  Social  Services, 
perform  the  same  functions  for  those  receiving  welfare  assistance.  If  a 
warrant  is  issued^^  by  a  family  court  judge  when  the  defendant  fails  to 
appear  after  a  summons  has  been  served  on  him  pursuant  to  The  Deserted 
Wives'  and  Children's  Maintenance  Act,  or  when  a  husband  defaults  under 
an  order  made  pursuant  to  the  Act,^^  the  defendant's  name  is  circulated  to 
police  across  Canada  and  a  type  of  tracing  system  goes  into  effect.  How- 
ever, this  is  clearly  only  useful  to  complement  other  tracing  procedures. 
The  tracing  occurs  too  late  in  the  process  to  be  of  immediate  assistance  to 
applicants  for  maintenance  orders,  or  to  those  seeking  to  vary  or  enforce 
orders,  and  it  can  only  be  effective  if  the  defendant  attracts  the  attention  of 
the  police  on  some  other  matter. 

We  are  of  the  view  that  both  those  who  are  receiving  welfare  assist- 
ance, and  those  who  are  not,  should  receive  the  same  help  in  locating  their 
missing  spouses.  Help  should  be  available  upon  an  initial  application  for 
maintenance  and  when  the  respondent  defaults  in  making  payments.  We 
view  it  as  essential  that  any  tracing  service  should  be  available  not  only  to 
those  who  are  seeking  support  from  their  spouses,  but  also  to  those  seeking 
support  for  children  in  maintenance  and  affiliation  proceedings.  It  should 
also  be  available  for  those  who  are  seeking  a  custody  order  or  to  enforce 
an  existing  order. 

Other  jurisdictions  have  established  a  variety  of  tracing  programs. 
In  England,  in  order  to  facilitate  the  initiation  of  maintenance  and  affiliation 
proceedings  and  the  enforcement  of  orders  obtained  under  these  pro- 
ceedings, the  government  has  authorized  disclosure  of  addresses  from  some 


osprocedure  under  The  Deserted  Wives'  and  Children's  Maintenance  Act  is  gov- 
erned by  The  Summary  Convictions  Act,  R.S.O.  1970,  c.  450.  Section  3  of  that 
Act  provides  that  certain  sections  of  the  Criminal  Code  (Canada)  apply  mutatis 
mutandis  to  every  case  to  which  The  Summary  Convictions  Act  applies,  except 
where  inconsistent  with  it.  One  of  those  sections  is  s.  738(3)  of  the  Code  which 
provides  that  when  a  defendant  who  has  been  served  with  a  summons  fails  to 
appear  at  trial,  the  court  may  determine  the  case  in  his  absence. 

•^^R.S.O.  1970,  c.  450,  s.  7(a).  Service  under  this  Act  may  be  established  by  prov- 
ing either  that  the  summons  was  left  at  the  husband's  "last  or  usual  place  of 
abode"  with  someone  living  there  who  appeared  to  be  over  sixteen  years  of  age, 
or  that  it  was  left  with  such  a  person  at  the  husband's  last  address  as  registered 
with  the  Department  of  Transport. 

60Such  a  warrant  would  be  issued  pursuant  to  s.  783(b)  of  the  Criminal  Code. 

^^The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970,  c.  128, 
s.  12(b). 


194 

official  records  to  courts  at  their  request. ^^  In  the  United  States,  special 
units  have  been  set  up  in  state  welfare  departments  to  trace  missing  persons 
who  are  in  breach  of  their  support  obligations.  Legislation  has  been  enacted 
in  some  states  empowering  these  departments  to  obtain  from  the  records 
of  other  state  agencies  information  which  will  assist  in  tracing  these  indi- 
viduals and  directing  the  agencies  to  co-operate  with  the  welfare  depart- 
ments in  this  regard. ^^  In  an  interesting  program  in  British  Columbia, 
private  investigators  paid  from  funds  allocated  by  the  government  are  used 
for  this  purpose. ^^ 

We  have  concluded  that  the  English  system  accords  best  with  our  con- 
cept of  a  unified  family  court  housing  a  variety  of  support  services  within  it. 
We  therefore  recommend  that  personnel  of  the  Enforcement  Branch  be 
used  to  trace  missing  spouses  or  parents  so  that  maintenance,  custody  or 
affiliation  proceedings  may  be  initiated  or  maintenance  or  custody  orders 
enforced.  To  this  end  such  personnel  should  be  empowered  to  require  all 
Ontario  government  ministries  and  agencies  to  disclose  from  their  official 
records  the  addresses  of  those  being  sought. 

In  most  cases,  this  would  enable  the  Enforcement  Branch  to  find  those 
who  have  remained  in  the  province.  However,  we  are  strongly  of  the  view 
that  spouses  should  not  be  able  to  evade  their  support  obligations  by  leaving 
the  province. ^^  Accordingly,  we  recommend  that  the  Ontario  Government 
request  the  Federal  Government  to  introduce  legislation  requiring  the 
Unemployment  Insurance  Commission  to  disclose  from  their  records,  at 
the  request  of  a  family  court  judge,  the  addresses  of  those  being  sought  by 
the  Enforcement  Branch.  Provincial  legislation  should  provide  that  judges 
may  request  this  information  only  when  other  attempts  to  trace  the  spouse 
or  parent  have  failed.  We  appreciate  that  information  held  by  government 
agencies  should  not  be  disclosed  if  it  is  possible  to  avoid  doing  so.  However, 
the  desirability  of  ensuring  that  family  dependants  are  maintained  warrants 
this  exceptional  measure.  The  information  obtained  from  provincial  ministries 
and  agencies  or  from  the  Unemployment  Insurance  Commission  should  be 
used  only  for  the  purpose  of  locating  persons  being  sought  by  the  Enforce- 
ment Branch. 

Since  the  parental  support  workers  have  experience  in  performing  func- 
tions which  we  recommend  that  officers  of  the  family  court  should  perform. 


62Home  Office  Circular  No.  113/1957.  The  principal  records  used  are  the  central 
social  security  records  of  the  Department  of  Health  and  Social  Security.  The 
National  Health  Service  Register,  Passport  Office  and  Ministry  of  Defence  records 
are  also  available.  Report  of  the  Committee  on  One-Parent  Families,  Cmnd. 
5629,  vol.  1,  p.  124. 

63Report  of  Council  of  State  Governments  (U.S.A.  1963),  Locating  Persons  Liable 
for  Support  of  Dependants. 

64ln  the  Provincial  Court  (Family  Division)  of  British  Columbia,  show  cause  war- 
rants are  issued  when  a  dependant  has  disappeared.  The  warrants  are  filed  with 
the  Vancouver  Police  Department  which  circulates  them  on  CPIC.  To  supple- 
ment the  warrants,  cases  are  frequently  filed  with  a  commercial  tracing  agency 
on  a  pay-when-found  basis.  The  success  rate  with  the  one  firm  with  whom  the 
court  usually  deals  has  been  70% -75%  of  over  750  cases  in  the  last  10  years. 

65The  problem  of  tracing  missing  spouses  outside  Canada,  which  we  regard  as  critical, 
especially  in  border  communities  such  as  Windsor,  is  an  administrative  problem 
requiring  co-operation  between  the  Ministry  of  the  Attorney  General  and  those 
responsible  for  the  enforcement  of  maintenance  orders  in  the  states  concerned. 
In  our  view,  every  effort  should  be  made  to  elicit  the  necessary  co-operation. 
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the  possibility  of  transferring  the  parental  support  workers  to  the  Ministry 
of  the  Attorney  General  should  be  considered.  We  are  of  the  view  that 
those  involved  in  the  tracing  program  should  be  employees  of  the  Ministry 
of  the  Attorney  General  rather  than  the  Ministry  of  Community  and  Social 
Services,  because  they  will  be  assisting  both  spouses  who  are  receiving 
welfare  assistance  and  those  who  are  not. 

( ii )  Investigation  of  Financial  Means 
The  Enforcement  Branch  should  also  assume  a  larger  role  in  making 
information  about  the  parties'  economic  circumstances  available  to  the  judge 
in  order  to  enable  him  to  make  a  knowledgeable  determination  of  the 
amount  of  maintenance  which  should  be  paid.  Earlier  in  this  chapter,  we 
recommended  that  the  parties  should  be  required  to  file  a  statutory  declaration 
as  to  their  means. ^^  However,  cases  will  still  arise  in  which  declarations  will 
not  be  filed  or  where  despite  cross-examination  the  judge  is  of  the  view  that 
further  information  concerning  the  parties'  financial  circumstances  is  neces- 
sary. In  these  cases,  the  court  must  have  at  its  disposal  some  alternative 
method  of  securing  the  information;  to  this  end  we  recommend  that  the 
court  be  given  the  power  to  order,  at  trial,  that  the  staff  of  the  Enforcement 
Branch  conduct  an  investigation  into  the  economic  circumstances  of  the 
parties. ^"^  The  investigating  staff  would  be  required  to  prepare  reports  which 
would  be  admissible  in  evidence  at  trial.  The  person  who  prepared  the 
report  should  be  present  in  court  if  required  for  purposes  of  cross-examina- 
tion. Both  parties  in  the  proceeding  would  receive  a  copy  of  the  report 
before  trial  and  information  in  it  would  not  be  disclosed  except  for  the  pur- 
pose of  the  court.  We  do  not  consider  that  the  Enforcement  Branch  should 
have  the  power  to  compel  third  parties  to  disclose  information  concerning 
the  financial  position  of  one  of  the  parties. ^^  However,  if  in  the  course  of 
their  investigations  officers  do  obtain  wage  certificates  from  former  or  pres- 
ent employers,  these  should  be  admissible  in  court  as  prima  facie  proof  of 
the  information  they  contain. 

We  do  not  recommend  that  special  provision  be  made  to  allow  the 
investigators  access  to  information  in  the  records  of  government  ministries 
and  agencies  concerning  the  parties'  income.  We  are  of  the  view  that  it  would 
create  a  dangerous  precedent  to  give  even  court  officials  access  to  this  type  of 
information.^^ 

6.    Orders  by  the  Family  Court 

Under  The  Deserted  Wives'  and  Children's  Maintenance  Act,'^^  a  judge 


66See  section  2,  The  Form  of  the  Proceedings,  supra. 

67 At  pp.  46-47  of  Working  Paper  No.  1,  The  Family  Court,  January,  1974,  the 
Law  Reform  Commission  of  Canada  recommended  that: 

The  court  should  be  empowered  to  order  an  independent  investigation  and 

report  of  the  financial  circumstances  of  the  parties  prior  to  disposition  of 

the  issue  of  maintenance  or  the  enforcement  of  an  existing  order. 

68This  would  be  an  extraordinary  remedy.  The  practice  in  the  Supreme  Court  of 

Ontario  concerning  evidence  of  third  parties  outside  of  the  trial  itself  is  that 

examination   for   discovery   is   restricted   to  parties   to   an   action    (Rule   326) 

although  by  Rule  349,  production  of  documents  in  hands  of  third  parties  can 

be  compelled  before  trial. 

69Report  on  Protection  of  Privacy  in  Ontario,  Ontario  Law  Reform  Commission, 

1968,  pp.  77-80. 
'^^The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.   1970,  c.   128. 
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may  order  a  man  to  pay  maintenance  to  support  his  deserted  wife  or  child; 
he  may  also  make  an  order  concerning  custody  of  and  access  to  a  child  for 
whom  support  is  awarded."^!  These  limited  powers  must  be  expanded  to 
reflect  changes  which  we  have  recommended  in  the  substantive  law  of  sup- 
port and,  where  possible,  to  achieve  consistency  of  principle  with  similar 
proceedings  in  the  Supreme  Court.  We  have  recommended  that  Supreme 
Court  judges  be  granted  power  to  make  a  wide  range  of  orders  on  an  appli- 
cation arising  out  of  marital  discord."^-  While  the  desirability  of  achieving 
consistency  of  principle  between  maintenance  proceedings  in  the  Supreme 
Court  and  the  family  court  would  lead  us  to  recommend  that  judges  of  both 
courts  be  empowered  to  grant  the  same  relief,  two  factors  prevent  us  from 
making  this  recommendation:  the  limitations  imposed  by  section  96  of  the 
British  North  America  Act  on  the  functions  of  provincially  appointed 
judges,"^^  and  the  summary  nature  of  maintenance  proceedings  in  the  family 
court.  The  second  limitation  could  be  overcome  if  procedure  in  the  family 
court  were  modelled  on  that  in  the  Supreme  Court;  but  we  believe  that  the 
family  court  should  continue  to  offer  a  summary  method  of  obtaining  main- 
tenance and  that,  therefore,  proceedings  should  not  be  clothed  with  the 
procedural  trappings  of  a  Supreme  Court  action. 

Within  these  limitations,  however,  the  range  of  orders  that  family  court 
judges  are  able  to  make  in  maintenance  proceedings  can  and  should  be 
expanded  if  the  family  court  is  to  contribute  effectively  to  the  resolution  of 
family  disputes.  Judges  are  currently  powerless  to  deal  with  a  number  of 
problems  which  frequently  arise  in  maintenance  applications.  For  example, 
most  families  applying  for  maintenance  in  the  family  court  simply  cannot 
maintain  two  homes.  In  theory,  when  a  wife  receives  an  order  for  main- 
tenance, she  will  be  able  to  withdraw  from  the  family  residence  with  her 
children  and  to  establish  a  new  home.  In  practice,  because  of  the  scarcity  of 
public  rental  accommodation,'^*  the  prohibitive  cost  of  private  accommoda- 
tion and  the  fact  that  a  substantial  portion  of  her  husband's  low  income  may 
go  toward  mortgage  payments  or  rent,  often  she  will  be  unable  to  do  so  unless 
she  receives  some  form  of  public  assistance.  If  a  judge  could  order  that  the 
wife  occupy  the  family  residence  until  suitable  alternative  accommodation 
can  be  found  and  that  she  be  given  possession  of  certain  articles  of  household 
furniture,  the  problem  could  be  alleviated. 

Domestic  violence  involving  assaults  on  spouses  or  children  is  fre- 
quently revealed  in  the  family  court. "^^  Where  the  welfare  of  children  is 


7i/Z)iW.,  ss.  2(1),  3(1),  3(3). 

''^^For  a  discussion  of  the  powers  which  we  have  recommended  be  conferred  on 
Supreme  Court  judges  and  the  rationale  for  the  changes,  see  Chapter  4,  Main- 
tenance Proceedings  in  the  Supreme  Court,  section  5,  Tlie  Application  for 
Maintenance  and  "Legal  Separation",  supra;  and  section  6,  Orders  by  the  Court, 
supra. 

"^^For  a  discussion  of  the  constitutional  limitation,  see  Chapter  3,  Jurisdiction, 
section  5(b),  Maintenance  of  Wives  under  The  Deserted  Wives'  and  Children's 
Maintenance  Act:  Jurisdiction  of  the  Courts. 

"^^A  wife  applying  for  accommodation  in  an  Ontario  Housing  unit  whose  family 
residence  is  rented  from  the  Ontario  Housing  Corporation  faces  the  additional 
obstacle  of  the  Corporation's  policy  of  only  renting  to  one  spouse  in  a  family 
at  one  time. 

■^^In  1963  in  a  sample  of  1,000  people  who  came  to  the  family  court  for  assistance, 
20.1%  listed  assault  as  a  cause  of  their  marital  disharmony:  W.  T.  Little,  The 
Domestic  Illness  Profile  seen  in  a  Family  Court  Setting  (1963),  5  Can.  J.  Corr. 
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involved,  the  family  court  may  attempt  to  restrict  undesirable  conduct  by  a 
parent  in  the  terms  of  access  attached  to  any  order  concerning  their  custody. 
The  court  also  has  authority,  as  part  of  its  criminal  jurisdiction,  to  restrict 
a  spouse's  access  to  his  family  as  a  term  of  probation  following  a  conviction 
under  the  Criminal  Code,  or  to  bind  the  spouse  over  to  keep  the  peace 
under  section  745  of  the  Criminal  Code  where  the  court  apprehends  some 
danger  to  the  other  spouse,  or  to  any  children.  Either  solution  is  unsatis- 
factory, since  the  complainant  is  denied  immediate  relief  and  the  use  of 
criminal  remedies  increases  the  hostility  between  the  parties.  This  is  clearly 
unacceptable  when  one  of  the  court's  functions  should  be  to  reduce  marital 
conflict  whenever  possible. 

The  limited  range  of  orders  under  The  Deserted  Wives'  and  Children's 
Maintenance  Act  hampers  judges'  effectiveness  in  other  situations.  Although 
an  appHcant  might  need  a  lump  sum  award  to  pay  a  dentist's  bill  or  advance 
rent,  no  such  award  can  be  made  under  the  Act.  A  judge  might  wish  to 
adjourn  a  hearing  to  enable  the  parties  to  present  further  evidence  and  yet 
there  is  no  power  under  the  Act  to  make  an  interim  award.  This  deficiency 
will  become  more  critical  if,  as  we  have  recommended,  judges  are  given  the 
power  to  adjourn  a  hearing  and  direct  an  investigation  of  the  means  of  the 
parties."^^  Family  court  judges  also  lack  power  to  deal  adequately  with  alcohol 
or  drug  abuse, ^'^  when  it  becomes  clear  in  a  maintenance  proceeding  that  the 
abuse  is,  as  it  often  is,  one  of  the  root  causes  of  the  marital  discord. ''^^  In 
attempting  to  meet  the  compelling  need  for  a  solution  to  these  and  other 
problems,  family  court  judges  are  sometimes  prompted  to  make  orders  for 
which  they  lack  jurisdiction.'^^ 


243.  Although  these  statistics  are  over  10  years  old,  from  our  discussions  with 
the  family  court  judges  we  understand  that  abuse  of  family  members  is  a  major 
factor  leading  to  court  proceedings. 

"^^See  Chapter  6,  section  5(d),  The  Enforcement  Branch,  supra. 

"^"^At  the  present  time  family  court  judges  can  deal  in  a  limited  way  with  the  prob- 
lem under  The  Liquor  Control  Act,  R.S.O.  1970,  c.  249.  Section  82(1)  of  the 
Act  empowers  a  provincial  judge  sitting  in  a  Provincial  Court  (Family  Division) 
to  prohibit  the  sale  of  liquor  to  someone  where  it  is  made  to  appear  to  the 
satisfaction  of  the  judge  that  the  person  "by  excessive  drinking  of  liquor,  mis- 
spends, wastes  or  lessens  his  estate,  or  injures  his  health,  or  interrupts  the  peace 
and  happiness  of  his  family".  However,  this  power  does  not  cover  situations  in 
which  there  is  drug  abuse,  and  perhaps  more  importantly,  the  making  of  an 
interdiction  order  does  not  get  to  the  root  of  the  problem.  What  family  court 
judges  need  in  most  cases  is  the  power  to  order  that  a  person  undergo  treatment 
for  addiction. 

'''Sin  the  1963  Study  to  which  we  have  referred  (footnote  75,  supra),  44  per  cent 
of  those  surveyed  listed  alcohol  as  the  cause  of  their  disharmony.  Although  in 
many  cases  alcohol  abuse  might  have  been  a  symptom  of  other  problems  rather 
than  their  cause,  it  was  concluded  that  "whatever  the  reason,  there  is  ample 
evidence  to  show  that  alcohol  is  precipitating  an  inordinate  amount  of  disharmony 
and  unhappiness  in  those  families  coming  to  the  Court  for  a  solution  to  the 
domestic  ills".  More  than  10  years  later  the  high  incidence  of  alcohol  related 
family  problems  does  not  appear  to  have  decreased.  An  example  of  this  is  found 
in  the  Report  of  the  Hamilton  Family  Court  Conciliation  Project.  Questionnaires 
were  sent  to  those  who  had  used  the  conciliation  service,  in  which  they  were 
asked  to  list  complaints  about  their  spouses.  Of  the  56  persons  who  responded 
to  the  questionnaire,  27  listed  alcohol  as  a  problem:  A  Report  on  the  Hamilton 
Family  Court  Conciliation  Project,  Sept.  19,  1974,  pp.  19,  22. 
79For  example,  in  the  Report  of  the  Provincial  Court  (Family  Division)  for  the 
period  January  1  to  March  31,  1973,  116  interim  orders  are  recorded  as  being 
made:  Table  19-2,  p.  41. 
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It  is  clear  that  the  range  of  orders  available  to  a  family  court  judge 
must  be  expanded.  We  are  of  the  view  therefore  that  upon  hearing  an 
application  based  on  marital  discord,  a  judge  should  be  able  to  make  orders 
concerning  the  following  matters : 

(i)  maintenance  of  spouses; 

(ii)  maintenance  of  children; 

(iii)  custody  of  children  and  rights  of  access; 

(iv)  transfer  of  personal  property  between  spouses; 

(v)  possession  of  the  family  residence; 

(vi)  non-molestation  of  a  spouse  or  children. 

Similarly  when  an  application  is  brought  for  child  support,  a  judge  should 
be  able  to  make  orders  concerning  the  following  matters: 

(i)  maintenance  of  children; 

(ii)  custody  of  children  and  rights  to  access; 

(iii)  possession  of  the  family  residence; 

(iv)  non-molestation  of  children. 

It  is  necessary  not  only  that  the  range  of  orders  be  expanded,  but  also  that 
the  procedures  for  their  enforcement  be  rendered  more  effectual. 

(a)   Maintenance 
(i)   Lump  Sum 

In  Chapter  4  we  discussed  the  advantage  of  awarding  maintenance  in 
a  lump  sum,  either  to  satisfy  or  to  reduce  a  support  obligation,  or  simply 
to  alleviate  the  difficulties  sometimes  associated  with  the  enforcement  of 
periodic  payments. ^^  In  our  judgment,  the  power  to  make  lump  sum  awards 
for  such  broad  purposes  could  not  be  conferred  upon  provincially  appointed 
judges.  Maintenance,  when  awarded  in  summary  proceedings  in  the  family 
court,  is  intended  to  serve  a  more  limited  purpose:  to  provide  for  the  basic 
needs  of  family  dependants  who  otherwise  would  be  deprived  of  the  neces- 
sities of  life,  or  might  become  charges  upon  the  state. ^^ 

Nevertheless,  even  in  summary  proceedings  for  maintenance,  the  power 
to  make  modest  lump  sum  awards  may  be  necessary  to  meet  needs  which 
cannot  be  met  adequately  by  periodic  payments.  Such  needs  might  include 
special  medical  needs,  clothing  expenses  to  outfit  children  for  school,  costly 
dental  care,  and  the  like.  We  recommend  that  the  family  court  should  have 
power,  when  awarding  maintenance,  to  order  the  payment  of  a  modest 
lump  sum  in  addition  to  periodic  payments  for  the  purpose  of  meeting 
special  needs. 


^^Supra,  Chapter  4,  section  6,  Orders  by  the  Court. 

^^For  a  discussion  of  the  jurisdiction  of  a  provincially  appointed  judge  to  award 
maintenance,  see  Chapter  3,  section  5. 
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(ii)   Duration  of  the  Award 

Under  the  present  law  there  is  no  provision  enabling  family  court 
judges  to  make  a  maintenance  award  of  limited  duration.  Earlier  in  this 
Report,  we  recommended  that  a  judge  hearing  a  maintenance  application  by 
a  spouse  in  the  Supreme  Court  should  have  the  power  to  order  that  main- 
tenance be  paid  for  a  limited  period  or  until  the  happening  of  a  specified 
event. ^^  This  power  would  enable  the  court  in  proper  cases  to  encourage 
spouses  to  move  towards  financial  independence  and  to  permit  respondent 
spouses  to  gauge  with  greater  certainty  the  extent  of  their  support  obliga- 
tions. We  have  also  recommended  that  judges  hearing  an  application  for  child 
support,  be  empowered  to  make  periodic  awards  of  limited  duration. ^^  We 
now  make  the  same  recommendation  concerning  the  limitation  of  periodic 
maintenance  awards  in  the  family  court.  Here,  as  in  maintenance  applica- 
tions for  the  support  of  spouses  and  children  in  the  Supreme  Court  or 
county  and  district  courts,  judges  must  have  flexibility  to  deal  with  situations 
in  which  the  recipient  will  be  in  need  only  for  a  Hmited  period  of  time.  The 
recipient  of  the  award  should  be  free  to  have  the  specified  period  extended, 
or  to  re-apply  for  maintenance  after  its  expiration. 

As  we  recommended  in  Chapters  4  and  5  regarding  maintenance 
orders  of  the  Supreme  Court  and  the  county  and  district  courts,  an  order  for 
maintenance  in  the  family  court,  should  terminate  upon  the  death  of  any 
party,  or  in  the  case  of  child  maintenance,  upon  the  death  of  the  child  or 
upon  divorce.  The  right  to  maintenance  of  any  dependants  after  the  death 
of  a  respondent  should  be  determined  under  The  Dependants'  Relief  Act.  The 
right  to  maintenance  in  the  event  of  divorce  should  be  determined  by  the 
court  having  jurisdiction  in  the  divorce  proceeding. 

(iii)   Security 

For  the  more  effective  enforcement  of  maintenance  orders  we  recom- 
mend that  family  court  judges  should  have  the  same  powers  as  Supreme 
or  county  and  district  court  judges  :^^ 

(i)   to  order  that  a  maintenance  payment,  whether  ordered  as  a  lump 
sum  or  as  periodic  payments  be  secured; 

(ii)  to  order  that  a  spouse  or  someone  under  an  obligation  to  support 
a  child  shall  pay  maintenance  and,  in  addition,  provide  security 
for  the  payment  of  such  maintenance;  and 

(iii)  to  order  that  the  maintenance  award  shall  itself  constitute  a 
change  against  any  interest  that  the  respondent  may  have  in  any 
specific  property. 

(iv)   Arrears 

Section  8  of  The  Deserted  Wives'  and  Children's  Maintenance  Act 
gives  a  judge  the  power  on  a  rehearing  of  an  application  to  confirm,  rescind 
or  vary  any  order  previously  made.  It  has  been  held  in  Condon  v.  Condon^^ 

s^See  Chapter  4,  section  6,  supra. 
83See  Chapter  5,  p.  164,  supra. 

S4For  a  full  discussion  of  the  power  to  order  security  for  the  payment  of  main- 
tenance, see  Chapter  4,  section  6,  supra. 
8^^'[1973]  1  O.R.  132,  30  D.L.R.  (3d)  408  (Prov.  Ci.). 
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that  this  section  enables  the  court  to  discharge  arrears  of  maintenance.  In 
view  of  the  changes  which  we  suggest  be  made  in  the  procedures  for  review 
and  rehearing^^  in  the  family  court,  we  recommend  that  the  court  should 
have  the  express  power  to  vary  or  discharge  arrears  of  maintenance,  upon 
such  terms  as  seem  fit  and  just. 

There  is  a  problem  involving  variation  of  arrears  which  is  unique  to 
children.  Subsequent  to  the  making  of  an  order  for  child  maintenance,  the 
parents  of  a  child  may  become  reconciled.  Under  The  Deserted  Wives'  and 
Children's  Maintenance  Act  reconciliation  terminates  the  right  to  collect 
arrears  which  have  accumulated  pursuant  to  an  order. ^'^  Since  this  law  tends 
to  encourage  obligated  parents  to  seek  out  temporary  reconciliations  to 
nullify  arrears,  we  recommended  in  Chapter  5  that  where  the  parents  of  an 
child  in  respect  of  whom  a  maintenance  order  has  been  made  become 
reconciled,  the  right  to  collect  arrears  should  not  be  automatically  termin- 
ated; the  court  should  be  empowered  to  make  such  order  as  it  deems  just 
concerning  any  arrears  of  child  maintenance  which  have  accumulated  pur- 
suant to  an  order  made  under  The  Infants  Act.  We  make  the  same  recom- 
mendation concerning  any  arrears  which  have  accumulated  pursuant  to  an 
order  for  child  maintenance  made  by  a  family  court  judge. 

Another  aspect  of  the  matter  is  the  effect  of  the  death  of  the  payor  or 
the  recipient  on  arrears  that  have  accumulated  pursuant  to  a  maintenance 
order.  We  recommended  in  Chapter  4,  dealing  with  maintenance  of  spouses, 
and  Chapter  5,  dealing  with  maintenance  of  children,  that  arrears  owing  at 
the  date  of  the  payor's  death  should  be  treated  as  a  debt  of  the  estate, 
subject  to  the  right  of  the  personal  representative  to  apply  to  the  court  for 
variation  or  discharge  of  the  amount  of  the  arrears.  Similarly  we  have 
recommended  that  on  the  death  of  a  recipient,  or  in  the  case  of  child  sup- 
port, on  the  death  of  the  child,  arrears  of  maintenance  should  continue  to  be 
collectable;  but  the  court  may  vary  or  discharge  the  amount  of  the  arrears 
if  it  thinks  fit  and  just  to  do  so,  having  regard  to  all  the  circumstances.  We 
recommend  that  the  same  provisions  apply  to  maintenance  orders  in  the 
family  court. 

Dissent  in  part  by  The  Honourable  James  C.  McRiier 

For  reasons  discussed  in  Chapter  4,  section  6,  at  page  121,  the  Hon- 
ourable James  C.  McRuer  dissents  from  certain  of  these  recommendations, 
dealing  with  variation  and  discharge  of  arrears. 


(b)   Custody 

Family  court  judges  are  now  limited  by  The  Deserted  Wives'  and 
Children's  Maintenance  Act  to  making  an  order  for  a  child's  custody  ancil- 
lary to  an  order  for  its  support. ^^  There  is  no  jurisdiction  in  the  family  court 
for  awarding  custody  as  a  separate  remedy.  In  our  view  the  judges'  judisdic- 
tion  in  custody  matters  should  not  be  circumscribed  in  this  manner.  Family 
court  judges  should  be  empowered  to  deal  with  the  issues  of  custody  of,  and 


86See  p.  204,  infra. 

^-^Snyder  v.  Snyder  (1974),  12  R.F.L.  335  (Ont.  Prov.  Ct.).  See  Chapter  5,  p.  166, 

supra. 
^^The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.   1970,  c.   128,  s. 

3(3). 
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rights  of  access  to  children  whether  or  not  an  application  has  been  made 
for  their  maintenance;  and  we  so  recommend. 

If  this  recommendation  is  adopted,  the  family  court  would  be  exer- 
cising concurrent  jurisdiction  with  the  Supreme  Court  and  the  county  and 
district  courts  in  relation  to  custody.  ^^  In  making  this  recommendation  we 
have  been  mindful  that  the  issue  of  custody  is  one  of  the  most  sensitive  and 
difficult  issues  that  is  determined  by  the  courts.  Family  court  judges  with 
their  experience  in  dealing  with  troubled  families,  are  well  suited  to  making 
the  assessments  that  result  in  a  just  custody  award;  however,  cases  might  arise 
in  which  the  family  court,  because  of  its  summary  procedure,  would  not  be  a 
proper  forum  in  which  to  determine  the  issue.  We  therefore  recommend  that 
either  party  should  have  the  right  to  remove  custody  proceedings  from  the 
family  court  into  the  Supreme  Court  or  the  county  and  district  court,  with 
leave  of  a  judge  of  the  court  to  which  the  proceedings  are  sought  to  be  re- 
moved. 

(c)  Transfer  of  Personal  Property 

In  maintenance  proceedings,  the  court  is  often  made  aware  of  disputes 
between  the  spouses  concerning  the  right  to  use  the  household  furniture  or 
other  items  of  personal  property.  There  is,  however,  no  jurisdiction  in  the 
court  to  make  orders  directly  affecting  the  title  to  or  the  right  to  use  personal 
property,  although  the  court  may  increase  or  decrease  a  maintenance  award 
to  reflect  the  actual  needs  of  a  dependent  spouse.  The  respondent's  income 
is  often  insufficient  to  permit  an  award  which  would  enable  the  dependent 
spouse  to  acquire  independently  the  necessary  household  utensils  or  furniture 
to  meet  his  or  her  basic  needs,  or  those  of  any  children  in  his  or  her  care. 

Subject  to  the  rights  of  third  parties,  we  therefore  recommend  that  the 
court  should  be  empowered  to  order  the  transfer  of  personal  property  from 
one  spouse  to  another,  or  to  make  orders  concerning  the  right  to  its  use. 

(d)  Possession  of  the  Family  Residence 

We  have  stressed  the  desirabihty  of  family  court  judges  being  able 
to  order  that  a  dependent  spouse  occupy  the  family  residence  if  it  is  appar- 
ent to  the  court  that  suitable  alternative  accommodation  cannot  be  obtained. 
The  question  is  whether  this  power  can  be  conferred  on  provincially  ap- 
pointed judges.  Such  a  power  could  not  be  conferred  if  it  were  held  to  be 
analogous  to  a  power  that  was  vested  in  a  judge  of  a  superior,  district  or 
county  court,  at  the  time  of  Confederation.  In  1867,  no  court  had  express 
jurisdiction  to  order  that  one  spouse  who  was  not  the  legal  owner  of  prop- 
erty should  have  possession  of  it  as  against  the  other  spouse. ^^  In  our  view, 
a  power  to  provide  shelter  for  single-parent  families,  for  whom  no  other 


s^See  Chapter  5,  section  3(g),  supra.  At  the  present  time  an  application  under  The 

Infants  Act  may  be  brought  before  the  Supreme  Court  or  the  surrogate  court. 

In  Chapter  5,  we  recommend  that  applications  be  brought  only  in  the  Supreme 

Court  and  the  county  and  district  courts. 
90This  jurisdiction  which  judges  of  the  Supreme  Court,  and  district  and  county  courts 

now  possess  under  s.  12  of  TJie  Married  Women's  Property  Act,  R.S.O.  1970,  c. 

262,  was  not  conferred  on  the  High  Court  of  Justice  until  1884:  S.O.  1884,  c.  19, 

s.  15. 
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suitable  arrangements  can  be  made  would  be  new,  for  it  is  not  closely  anal- 
ogous to  any  jurisdiction  exercised  by  Superior  court  judges  in  1867.^^  It 
would  appear,  therefore,  to  be  a  power  which  the  Legislature  can  confer  on 
family  court  judges. 

Under  the  Family  Relations  Act  in  British  Columbia,  provision  is 
made  in  the  following  terms  for  meeting  any  urgent  need  for  shelter  by  single- 
parent  families  i^^ 

Where  a  judge  makes  an  order  under  section  25,  notwithstanding 
that  the  family  residence  is  owned  or  leased  by  one  spouse  or  parent, 
or  by  the  spouses  or  parents  as  joint  tenants  or  as  tenants  in  common, 
the  judge  may  provide  in  the  order  that  a  spouse  or  parent  has,  subject 
to  such  conditions  as  the  judge  may  impose,  the  right  to  occupy  or  use 
the  family  residence  until  the  rights  of  the  spouses  or  parents  in  the 
family  residence  are  determined  by  agreement  or  by  a  court  having 
jurisdiction  in  those  matters. 

The  power  provided  in  the  British  Columbia  legislation  preserves  the 
statutory  jurisdiction  of  the  Supreme  Court  to  resolve  any  dispute  over 
property  rights  in  the  family  residence,  or  concerning  its  permanent  possession; 
at  the  same  time  it  recognizes  the  importance  of  securing  emergency  shelter 
for  family  dependants. 

We  recommend  that  family  court  judges  be  empowered,  upon  award- 
ing maintenance,  to  order  that  a  spouse  or  parent  have,  subject  to  such 
conditions  as  the  court  may  impose,  the  right  to  occupy  or  to  use  the  family 
residence  until  the  rights  of  the  spouses  or  parents  in  such  residence  are 
determined  by  agreement,  or  by  a  court  of  competent  jurisdiction,  or  until 
suitable  alternative  provision  is  made  for  the  accommodation  of  any  de- 
pendent spouse  or  children.  This  power  should  extend  to  rented  premises. 
Any  rights  acquired  by  its  exercise  should  be  subject  always  to  the  rights 
of  third  parties,  if  any,  in  the  family  residence. 

(e)  Non-Molestation 

No  family  court  can  be  truly  effective  without  the  power  to  prevent  a 
spouse  in  appropriate  cases  from  molesting  or  annoying  another,  or  any 
children  of  the  marriage.  Although  we  do  not  believe  that  the  Legislature 
can  confer  on  family  court  judges  power  to  make  an  order  in  the  nature  of 
an  injunctions^  restraining  such  behaviour,  we  are  of  the  view  that  a  power 


^^ Labour  Relations  Board  of  Saskatchewan  v.  John  East  Iron  Works  Limited, 
[1949]  A.C.  134,  154  (P.C.). 

92The  Family  Relations  Act,  S.B.C.  1972,  c.  20,  s.  26(1). 

93By  s.  26(10)  of  .4n  ^cr  respecting  the  Court  of  Chancery,  C.S.U.C.  1859,  c.  12, 
the  Court  of  Chancery  in  Upper  Canada  was  granted  the  same  jurisdiction  and 
power  as  the  Court  of  Chancery  in  England  possessed  on  the  10th  of  June  1857 
as  a  Court  of  Equity  to  administer  justice  in  all  cases  in  which  there  exists  no 
adequate  remedy  at  law.  This  would  include  the  jurisdiction  to  grant  injunctions 
which  at  that  time  was  only  exercisable  by  the  Court  of  Chancery  except  in 
certain  limited  cases  when  the  Courts  of  Common  Law  (Common  Pleas  and 
King's  Bench)  were  able  to  grant  injunctive  relief.  Since  injunctions  were  granted 
by  a  Superior  Court  of  Jurisdiction  in  1867  judges  granting  injunctions  would 
come  within  the  ambit  of  s.  96  of  the  British  North  America  Act. 
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can  be  conferred  on  them  similar  to  the  quasi-criminal  power  of  the  justices 
of  the  peace  to  bind  persons  over  to  keep  the  peace. ^^  We  therefore  recom- 
mend that  family  court  judges  should  have  the  power  in  the  proposed  new 
civil  proceedings  to  require  one  spouse  to  enter  into  a  recognizance  not  to 
molest  the  other  spouse  or  to  interfere  with  the  other  spouse's  enjoyment  of 
his  or  her  civil  rights,  including  the  right  to  possession  of  property.  Judges 
should  also  be  given  a  similar  power  to  prevent  parents  from  abusing  or 
molesting  their  children. 

(f)  Alcohol  and  Drug  Abuse 

The  Commission  is  aware  that  the  problems  arising  from  alcohol  abuse 
are  being  studied  at  present  by  other  agencies  of  the  government.  In  view 
of  this  information,  we  are  of  the  opinion  that  we  ought  not  to  make  any 
specific  recommendations  regarding  the  reform  measures  which  ought  to  be 
adopted.  We  are  concerned,  however,  that  whatever  remedial  legislation  be 
adopted,  that  the  judges  in  the  family  court  should  have  power  to  make  orders 
for  the  control  of  alcohol  abuse  relevant  to  their  jurisdiction  and  the  serious 
cases  with  which  they  are  called  to  deal  on  a  daily  basis.  What  we  have  said 
with  regard  to  alcohol  abuse  is  equally  relevant  to  abuses  arising  out  of  the 
non-medical  use  of  other  drugs. ^^ 

(g)  Interim  Orders 

The  lack  of  present  jurisdiction  to  make  interim  orders  has  been  keenly 
felt  in  family  court.  For  a  variety  of  reasons,  it  may  not  be  possible  for  a  judge 
to  make  a  permanent  order  on  a  first  hearing.  The  desirability  of  making  an 
interim  order  in  such  cases  is  manifest.  We  support  the  family  court  judges  in 
their  expressed  desire  to  be  granted  such  jurisdiction,  and  we  recommend  that 
they  should  have  the  power  upon  adjourning  an  application  brought  on  the 
grounds  of  marital  discord  to  make  interim  orders  concerning: 

(i)  maintenance  of  spouses; 

( ii )  maintenance  of  children ; 

(iii)  custody  of  children  and  rights  of  access; 

(iv)  non-molestation  of  a  spouse  or  children; 

(v)  possession  of  the  family  residence. 


94See  Chapter  3,  section  10,  Judicial  Separation,  supra. 

95Although  legislation  on  this  topic  has  not  been  enacted  by  Ontario,  it  is  clearly 
a  subject  within  provincial  legislative  competence.  The  Senate  of  Canada,  Special 
Committee  on  the  Traffic  in  Narcotic  Drugs  (XCIX  Journals  of  the  Senate,  1955, 
p.  513K)  pointed  out:  "by  using  its  constitutional  powers,  any  province  could 
pass  the  necessary  legislation  providing  for  the  committal  on  a  compulsory  or 
voluntary  basis,  of  drug  addicts  to  an  appropriate  treatment  institution  in  the  same 
manner  as  is  being  done  now  for  those  in  need  of  treatment  for  a  mental  con- 
dition". See  also  the  discussion  in  the  Final  Report  of  the  Commission  of  Inquiry 
into  the  Non-Medical  Use  of  Drugs,  1973,  at  pp.  923-24.  For  examples  of  provin- 
cial legislation  on  the  topic  see  The  Narcotic  Drug  Addicts  Act,  R.S.M.  1970, 
c.  N  10,  the  Narcotic  Drug  Addicts  Act,  R.S.N.S.  1967,  c.  205,  and  the  former 
Narcotic  Addict  Act,  S.N.B.  1961-62,  c.  25  (now  repealed  by  S.N.B.  1973,  c.  74, 
s.  59).  Part  II  of  the  Narcotics  Control  Act,  R.S.C.  1970,  c.  N-1  dealing  with 
treatment  of  addicts,  enacted  in  1961,  has  not  yet  come  into  force  by  proclamation. 
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On  an  application  for  child  support,  a  judge  should  have  the  power 
upon  adjourning  a  hearing  to  make  an  interim  order  concerning: 

(i)   maintenance  of  children; 

(ii)   custody  of  children  and  rights  of  access; 

(iii )   non-molestation  of  children ; 

(iv)   possession  of  family  residence,  but  only  in  favour  of  a  parent 
of  the  children. 

(h)   Variation  and  Rehearing 

Review  and  rehearing  are  dealt  with  at  the  present  time  by  sec- 
tion 8(1)  of  The  Deserted  Wives'  and  Children's  Maintenance  Act  which 
provides  that: 

Where  a  judge  is  satisfied  that, 

(a)  the  circumstances  of  any  of  the  parties  have  changed  since 
the  making  of  an  order  under  this  Act;  or 

(b)  evidence  has  become  available  that  was  not  available  upon 
the  previous  hearing. 


he  may  direct  a  rehearing  of  the  application. 

arf   nf  thp   view  that   this:   <;prtinn   rnnfn<ip<!  t 


We  are  of  the  view  that  this  section  confuses  the  concept  of  a  rehearing 
with  that  of  review.  A  rehearing,  which  should  take  place  only  where  new 
evidence  has  become  available,  results  in  a  new  order  as  of  the  date  of  the 
original  application.  A  review  results  in  the  variation  or  discharge  of  an  order 
properly  made  on  an  original  application  but  which  is  no  longer  appropriate 
because  of  a  change  in  circumstances.  We  therefore  recommend  that  the 
family  court  should  be  empowered: 

(i)  to  vary  or  discharge  any  order  upon  proof  of  a  material 
change  in  circumstances;  and 

(ii)  to  rehear  any  application  for  an  order  when  evidence  has 
become  available  that  was  not  available  upon  the  previous 
hearing  and  that  could  not  by  reasonable  means  have  come 
to  the  attention  of  the  applicant. 

(i)   Enforcement  of  Maintenance  Orders 

We  are  here  concerned  with  the  enforcement  by  the  family  court  of 
maintenance  orders  made  in  Ontario.  Arrangements  with  other  jurisdictions 
for  the  reciprocal  enforcement  of  maintenance  orders  outside  Ontario,  or 
the  enforcement  in  Ontario  of  such  orders  made  elsewhere,  are  matters 
which  pose  unique  difficulties.  Some  of  these  difficulties,  together  with  our 
recommendations  concerning  the  development  of  uniform  reciprocal  en- 
forcement legislation,  are  set  out  in  Chapter  3.^^ 

A  serious  problem  in  maintenance  proceedings  in  the  family  court  is 
the  limited  power  the  court  possesses  to  enforce  its  orders.  Earlier  in  this 
Report  we  discussed  the  automatic  enforcement  program  as  a  means  of 


96See  Chapter  3,  section  9. 
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meeting  the  problem.  If  the  existing  automatic  enforcement  program  in 
family  court  is  to  be  effective,  additional  methods  for  enforcing  maintenance 
orders  must  be  developed. ^^ 

( i )   A  ttachment  of  Earnings 

In  Chapter  4,  we  recommended  that  where  there  has  been  default 
under  a  maintenance  order,  the  court  should  be  able  to  order  attachment  of 
the  respondent's  earnings. ^^  We  also  recommended  that  an  attachment  order 
should  have  priority  over  subsequent  claims  against  earnings,  and  that 
money  recovered  under  it  should  not  be  subject  to  distribution  under 
The  Creditors'  Relief  Act.^^  These  proposals  commend  themselves  to  us 
even  more  strongly  in  the  context  of  the  family  court,  where  the  respon- 
dent's earnings  are  frequently  the  only  asset  available  to  satisfy  a  main- 
tenance award.  The  large  number  of  orders  that  are  in  arrears  highlights  the 
need  to  provide  a  more  effective  and  direct  means  of  enforcement  than 
garnishment.  We  therefore  recommend  that  the  family  court  be  given  the 
same  power  to  order  the  attachment  of  a  respondent's  earnings  as  we 
recommended  be  given  to  the  Supreme  Court  in  Chapter  4. 

( ii )   R  egistration  against  Land 

By  section  81  of  The  Judicature  Act,  an  order  or  judgment  for  alimony 
may  be  registered  against  any  land  owned  by  the  respondent  snouse  and, 
as  long  as  the  order  or  judgment  remains  in  force,  the  registration  has  the 
same  effect  as  the  registration  of  a  charge  by  the  respondent  husband  of  a 
life  annuity  on  his  land.  The  court  may  direct  a  sale  of  the  land  upon  a 
summary  application  in  the  alimony  action. ^^^  It  has  been  held  in  Mac- 
Donald  V.  MacDonald^^'^  that  the  term  alimony  does  not  include  main- 
tenance payments  ordered  under  The  Matrimonial  Causes  Act  in  an  action 
for  divorce.  Hope,  J. A.,  writing  the  judgment  for  the  Court  of  Appeal  in 
that  case,  dealt  only  with  the  distinction  between  "alimony"  which  was 
awarded  during  a  subsisting  marriage  and  "maintenance"  which  was  awarded 
once  a  marriage  had  been  dissolved,  and  not  with  the  distinction  between 
alimony  and  maintenance  awarded  under  The  Deserted  Wives'  and 
Children's  Maintenance  Act.  It  is  unlikely  that  the  term  "alimonv"  in  section 
81  of  The  Judicature  Act  would  include  "maintenance"  awarded  in  family 
court.  In  any  event  we  recommend  that  section  81  of  The  Judicature  Act  be 
amended  to  permit  expressly  the  registration  against  land  of  maintenance 
orders  made  in  the  family  court. 

(iii)   Enforcement  and  Variation  of  Supreme  Court  Orders 
in  the  Family  Court 

A  problem  exists  which  does  not  concern  the  enforcement  of  family 
court  orders,  but  which  does  require  that  the  powers  of  family  court  judges 


97Since  we  are  currently  reviewing  the  entire  subject  of  the  Enforcement  of 
Judgment  Debts,  our  recommendations  concerning  enforcement  are  not  intended 
to  be  comprehensive.  See  Chapter  4,  section  7. 

98See  Chapter  4,  section  7(a). 

99R.S.O.  1970,  c.  97. 

lOOR.S.O.  1970,  c.  228,  s.  81(3). 

ioi[i952]  O.R.  754,  [1952]  4  D.L.R.  457  (C.A.). 
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in  enforcement  proceedings  be  expanded.  The  Provincial  Courts  Act  pro- 
vides that  a  person  entitled  to  alimony  or  maintenance  under  a  judgment 
or  order  of  the  Supreme  Court  or  the  surrogate  court,  may  file  a  copy  of 
the  judgment  or  the  order  in  the  family  court  and  "when  so  filed  it  shall 
be  enforced  in  the  same  manner  as  an  order  made  in  that  court  under 
The  Deserted  Wives'  and  Children's  Maintenance  Act".^^-  The  result  of 
this  provision  is  that  alimony  orders,  or  maintenance  orders  made  under 
the  Divorce  Act  or  The  Matrimonial  Causes  Act,  are  filed  with  the  family 
court  for  enforcement;  a  judge  can  then  require  a  spouse  who  defaults  under 
one  of  these  orders,  to  appear  before  him  on  a  show  cause  hearing,  and 
he  can  commit  any  spouse  who  fails  to  satisfy  him  that  the  default  is  due 
to  inability  to  pay.^^^  This  procedure  is  considered  to  be  a  very  useful  one, 
especially  since  orders  registered  in  the  family  court  now  may  be  enforced 
under  the  automatic  enforcement  program. 

No  provision  is  made  enabling  a  family  court  judge  to  vary  arrears  that 
have  accumulated  under  a  Supreme  Court  order  registered  in  the  family 
court. ^^*  If  arrears  accumulate  under  an  order  of  the  Supreme  Court  regis- 
tered in  the  family  court,  and  the  respondent  fails  to  apply  in  the  Supreme 
Court  for  variation,  he  or  she  may  be  brought  repeatedly  before  the  family 
court  on  show  cause  hearings.  This  undermines  the  efficiency  and  effectiveness 
of  the  automatic  enforcement  program  and  may  involve  a  multiplicity  of  pro- 
ceedings. In  fact,  the  family  court  inquires  into  exactly  the  same  matters  as 
would  the  Supreme  Court  on  any  application  to  vary  arrears. ^^^ 

A  family  court  judge  may  not  be  given  power  to  vary  or  discharge  a 
Supreme  Court  order,  filed  in  the  family  court.  However,  if  upon  a  show 
cause  hearing  to  enforce  such  an  order,  the  family  court  judge  considers 
that  arrears  under  the  order  should  be  varied  or  discharged,  he  should  be 
required  to  submit  a  report  to  the  Supreme  Court  with  his  recommendations. 
This  report  should  be  given  an  effect  similar  to  that  of  a  Master's  Report 
under  the  Rules  of  Practice  of  the  Supreme  Court.  If  no  appeal  is  taken  to 
the  Supreme  Court  from  the  report  of  the  family  court  judge,  the  recom- 
mendations should  be  confirmed  as  an  order  of  the  Supreme  Court. ^^^ 

(iv)   Committal 
Imprisonment,  or  the  threat  of  it,  is  still  relied  upon  as  the  chief 


I02r/z^  Provincial  Courts  Act,  R.S.O.  1970,  c.  369,  s.  25. 

'^(^'^The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970,  c.  128, 
s.  12. 

i^-^Section  12  of  The  Deserted  Wives'  and  Children's  Maintenance  Act  provides 
that  "if  upon  the  hearing  before  a  judge  the  person  in  default  fails  to  satisfy 
him  that  the  default  is  due  to  inability  to  pay,  he  may  order  and  adjudge  the 
person  to  be  imprisoned  for  a  term  of  not  more  than  three  months  unless  the 
sum  payable  under  the  first-mentioned  order,  or  such  lesser  sum  as  the  judge 
designates,  is  sooner  paid'\  (Emphasis  added.)  It  is  extremely  doubtful  that 
this  provision  could  mean  anything  more  than  that  the  judge  can  make  the 
committal  order  conditional  upon  the  payment  of  a  sum  less  than  the  full 
amount  of  the  arrears;  that  is,  it  would  not  confer  an  indirect  power  to  vary 
arrears  that  have  accrued  under  a  Supreme  Court  order  filed  with  the  family 
court. 

i05We  have  recommended  that  the  Supreme  Court  be  given  power  to  vary  or 
discharge  arrears  of  maintenance.  See  Chapter  4,  section  6(f),  supra. 

106R.R.O.  1970,  reg.  545,  r.  512. 
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method  of  enforcing  maintenance  orders  in  family  court. ^^^  It  is  an  impor- 
tant method  of  enforcement,  and  has  become  even  more  so  since  the 
introduction  of  the  automatic  enforcement  scheme  in  family  court.  The 
judges  of  that  court  have  stressed  to  us  the  importance  of  retaining  this 
sanction.  Nevertheless,  we  are  concerned  whether  it  should  be  retained, 
and  extended  in  its  operation  to  wives  and  to  mothers,  or  whether  it  should 
be  abolished  altogether. 

The  existing  committal  power,  although  similar  in  result  to  imprison- 
ment for  debt,  is  a  power  to  redress  obstinacy  in  the  nature  of  contempt  for 
the  family  court  order,  because  it  is  invoked  only  when  the  respondent  is 
able  to  comply  with  it.  Imprisonment  for  debt  is  a  concept  which  no  longer 
exists  in  the  Province.  But  the  sanction  of  imprisonment  under  The 
Deserted  Wives'  and  Children's  Maintenance  Act  is  undeniably  ordered  for 
the  non-payment  of  money  by  a  respondent,  albeit  an  obstinate  one  who  is 
able  to  pay,  and  the  wording  of  the  power  is  very  close  to  that  contained 
in  the  Debtor's  Act  of  1869  in  England. ^^^ 

Notwithstanding  that  the  threat  of  committal  is  the  chief  sanction  in 
family  court  for  enforcing  maintenance  orders,  the  proportion  of  those 
persons  in  default  who  are  actually  imprisoned  is  relatively  small:  about 
three  to  four  per  cent.^^^  Such  statistics,  however,  and  the  reasons  for  them, 
are  of  little  help  in  resolving  the  questions  confronting  us.  It  is  important 


^07The  sanction  is  provided  for  in   section   12(1)   of  The  Deserted   Wives'  and 
Children's  Maintenance  Act,  R.S.O.  1970,  c.  128,  as  follows: 

12.-(1)  When  default  is  made  in  the  payment  of  a  sum  of  money 
ordered  to  be  paid  under  this  Act,  a  justice  of  the  peace, 

(a)  may  from  time  to  time  summon  the  person  in  default  to  explain  the 
default;  and 

(b)  if  the  service  of  the  summons  is  proved  and  the  person  summoned 
does  not  appear  and  sufficient  reason  for  his  absence  is  not  given,  or 
if  it  appears  that  the  summons  could  not  be  served,  may  issue  a 
warrant  for  his  arrest, 

and,  if  upon  the  hearing  before  a  judge  the  person  in  default  fails  to  satisfy 
him  that  the  default  is  due  to  inability  to  pay  he  may  order  and  adjudge  the 
person  to  be  imprisoned  for  a  term  of  not  more  than  three  months  unless  the 
sum  payable  under  the  first-mentioned  order,  or  such  lesser  sum  as  the  judge 
designates,  is  sooner  paid, 
losxhe  Debtor's  Act,  1869  (Eng.)  gave  the  court  power  to  commit  to  prison  for 
a  term  not  exceeding  six  weeks,  or  until  payment  of  the  sum  due,  any  person 
who  made  default  in  payment  of  any  debt  due  in  pursuance  of  any  order  or 
judgment  of  that  or  any  other  competent  court.  Execution  of  the  committal 
order  could  be  suspended  on  terms  that  the  debtor  paid  what  was  due,  by  a 
specified  time,  or  by  instalments,  as  well  as  what  continued  to  accrue.  Section 
5(2)  provided  that  the  jurisdiction  "shall  only  be  exercised  where  it  is  proved 
to  the  satisfaction  of  the  court  that  the  person  making  default  either  has  or  has 
had  since  the  date  of  the  order  ...  the  means  to  pay  the  sum  in  respect  of  which 
he  has  made  default,  and  has  refused  or  neglected,  or  refuses  or  neglects,  to  pay 
the  same".  For  a  discussion  of  these  provisions,  see  the  Report  of  the  Committee 
on  One-Parent  Families,  Cmnd.  5629,  vol.  1,  p.  116. 
i09in  the  year  April  1,  1973  to  March  31,  1974,  197  adults  were  committed  to  prison, 
by  the  family  court  in  administering  The  Deserted  Wives'  and  Children's  Main- 
tenance Act.  During  this  same  period,  the  court  held  6162  enforcement  hearings 
concerning  maintenance  orders  made  in  family  court  (5134)  and  those  made  in 
the  Supreme  Court  (957)  and  in  the  surrogate  courts  (71),  lodged  with  the 
family  court  for  enforcement  purposes  under  s.  25  of  The  Provincial  Courts  Act, 
R.S.O.  1970,  c.  369.  In  1972,  a  total  of  152  committal  orders  were  issued. 
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to  determine  whether  this  method  of  enforcement  can  justifiably  be 
extended  even  further  under  a  concept  of  mutual  support  obligations  to 
include  the  imprisonment  not  only  of  husband  and  fathers,  but  also  of 
wives  and  mothers. 

These  questions  were  considered  recently,  and  at  length,  in  the  Report 
of  the  Committee  on  One-Parent  Families  in  England. ^^^  The  Committee's 
conclusions,  and  its  reasoning,  were  summarized  as  follows :^^^ 

We  do  not  know,  finally,  of  any  argument  which  satisfies  us  that 
a  system  of  such  harmful  futility  as  was  described  by  the  then  Home 
Secretary  in  1957  carries  compensations  sufficient  to  justify  its  preser- 
vation. But  the  abolition  of  imprisonment  for  maintenance  debt  would 
by  itself  amount  to  an  insufficient,  although  necessary,  reform.  Unlike 
the  ordinary  civil  debt,  which  can  usually  be  cleared  once  and  for  all, 
within  a  foreseeable  period,  the  maintenance  obligation  is  a  continuing 
one,  lasting  sometimes  over  very  many  years.  It  has  often  been  con- 
tracted in  the  form  of  a  court  order  under  circumstances  of  emotional 
stress.  It  is  connected  with  an  intimate  personal  relationship.  Its 
payment  by  a  man  who  may  be  in  any  case  hard  put  to  it  to  make 
ends  meet  may  give  rise  to  further  stress  in  the  form  of  divided  loyalties 
and  sense  of  responsibility.  The  man's  mind  may  be  affected  by  anger 
and  unreason.  These  are  precisely  the  circumstances  in  which  it  seems 
to  us  the  law  should  avoid  punitive  remedies,  but  —  in  combination 
with  the  normal  civil  processes  for  extracting  money  where  it  is  avail- 
able to  be  extracted  —  should  be  providing  as  a  service  of  the  court 
access  to  the  advice,  guidance  and  persuasion  of  an  officer  who  can 
help  such  a  man  to  resolve  his  problem. 

In  this  Report,  we  have  recommended  that  maintenance  in  family 
court  should  be  recovered  not,  as  now,  in  quasi-criminal  proceedings,  but 
in  a  new  summary  civil  proceeding.  We  find  it  difficult  to  justify  the  retention 
of  a  criminal  sanction  for  the  non-payment  of  a  civil  debt. 

We  have  also  recommended  that  the  powers  of  the  family  court  to 
enforce  maintenance  payments  be  substantially  expanded  to  include 
requiring  the  provision  of  security,  the  attachment  of  earnings  and  the  regis- 
tration against  land  of  maintenance  orders.  If  these  recommendations  are 
implemented  and  a  respondent  has  means,  the  court  would  then  have  methods, 
effective  methods,  of  reaching  them.  Moreover,  we  contemplate  that  the 
family  dependants,  and  the  court,  would  have  the  assistance  of  a  specialized 
Enforcement  Branch  to  ensure  that  maintenance  orders  are  enforced  dili- 
gently, expertly,  and  persistently.  In  the  face  of  such  methods,  and  such 
support  services,  the  necessity  of  retaining  the  power  of  committal  for  main- 
tenance debt  wanes. 

In  principle,  we  find  the  power  of  committal  for  maintenance  debt  to 
be  objectionable  and  inconsistent  with  our  view  of  the  methods  by  which 
legal  order  should  be  restored  to  discordant  family  relations.  We  are  con- 
fident that  the  methods  of  enforcement  which  we  have  proposed,  recognized 


iio/?e/7or/  of  the  Committee  on  One-Parent  Families,  Cmnd.  5629,  vol.  1,  pp.  116, 

et  seq. 
^^^Ibid.,  pp.  131,  132. 
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civil  methods  of  enforcing  judgment  debts,  will  be  effective.  We  do  not  have 
the  same  confidence,  however,  that  these  recommendations  can  be  imple- 
mented overnight,  or  that  the  support  services  so  essential  to  their  effective- 
ness will  be  universally  available  on  a  timely  basis.  The  existing  enforcement 
scheme  is  working,  as  we  have  said,  better  than  ever  before.  However,  main- 
tenance debts  are  not  ordinary  debts ;^^-  default  in  their  payment  frequently 
causes  extraordinary  hardship  to  family  dependants.  We  are,  therefore,  hes- 
itant to  recommend  the  immediate  abolition  of  the  existing  power  of  com- 
mittal. Without  this  power,  and  in  the  absence  of  an  effective  working  alter- 
native, the  existing  automatic  enforcement  program  would  crumble. 

We  recommend  that  the  power  of  committal  in  the  family  court  be 
retained  only  for  such  time  as  is  required  to  implement  the  alternative 
proposals  contained  in  this  Report  for  the  enforcement  of  maintenance 
orders  and  to  establish  their  effectiveness.  As  an  interim  reform  measure 
the  provisions  for  committal  contained  in  section  12  of  The  Deserted 
Wives'  and  Children's  Maintenance  Act  should  be  amended  to  make  the 
sanction  applicable  to  both  spouses  or  parents,  to  reduce  the  maximum 
period  of  imprisonment  from  three  months  to  six  weeks,  and  to  restrict  the 
power  to  make  any  committal  order  to  cases  where  it  has  been  established 
that  the  spouse  or  parent  is  able  to  pay,  but  has  wilfully  refused  to  comply 
with  the  order  by  applying  his  or  her  money  for  the  support  of  the  other 
spouse  or  children  as  directed  by  the  order;  and  finally,  that  safeguards 
should  be  introduced  to  preclude  absolutely  the  exercise  of  the  committal 
power  against  any  spouse  or  parent  who  has,  or  may  have,  responsibility 
for  the  care  of  any  children. 

(j)   Enforcement  of  Other  Orders 

If  our  proposals  in  this  chapter  are  adopted,  the  range  of  orders  which 
can  be  made  by  family  court  judges  will  be  substantially  expanded.  We  have 
discussed  the  enforcement  of  maintenance  orders  in  some  detail,  but  not 
the  methods  of  enforcing  the  other  orders  which  we  have  recommended  to 
be  made  in  family  court,  some  of  which  involve  the  exercise  of  new  powers. 

The  simplest,  though  not  the  best,  approach  to  reform  would  be  to 
provide  that  persons  who  breach  an  order  of  the  family  court,  other  than 
a  maintenance  order,  are  guilty  of  an  offence  and  are  Hable,  upon  summary 
conviction,  to  be  fined,  or  imprisoned  or  both.  This  approach  has  been 
adopted  in  some  jurisdictions.  We  regard  such  an  approach  to  enforcing 
family  court  orders  as  undesirable  because  it  is  indirect,  unduly  penal  in 
character  and  unlikely  to  be  as  effective  as  other,  more  direct,  methods  of 
enforcing  orders  which  require  a  respondent  to  perform  or  desist  in  speci- 
fied acts  or  conduct.  As  well,  where  imprisonment  or  a  fine  is  the  sole  or 
the  usual  method  of  enforcing  family  court  orders,  it  is  difficult  to  enforce 
any  order  without  also  adversely  affecting  family  dependants. 

In  this  Report,  concerned  as  it  is  with  support  obligations,  we  do  not 
propose  to  discuss  in  detail  the  alternative  methods  of  enforcing  orders  not 


ii2it  remains  a  criminal  offence  under  s.  197  of  the  Canadian  Criminal  Code, 
in  the  case  of  a  husband  or  that  of  a  parent,  foster  parent,  guardian  or  head  of 
a  family,  to  default,  without  lawful  excuse,  in  a  legal  duty  to  provide  the 
necessaries  of  life  to  a  wife  or  to  a  child  under  the  age  of  sixteen  years. 
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directly  concerned  with  this  subject  matter.  We  do,  however,  make  the 
following  recommendations : 

1 .  An  order  of  the  family  court  concerning  interim  possession  of  the 
family  residence  should  be  enforceable  through  ejectment  pro- 
ceedings upon  the  filing  of  such  an  order  with  the  sheriff. 

2.  Orders  of  the  court  directing  the  transfer  of  the  title  to  personal 
property,  or  providing  for  its  use,  should  be  enforceable  upon 
summary  application  to  the  family  court  for  an  order  in  the 
nature  of  a  replevin  order  which,  once  obtained,  may  be  filed  with 
the  sheriff  for  execution. 

3.  A  respondent  who  breaches  the  terms  of  any  recognizance  should 
be  liable  to  the  same  sanctions  as  the  law  now  provides. 

4.  An  order  of  the  family  court  concerning  the  custody  of  children 
or  rights  of  access  should,  in  the  event  of  any  failure  to  comply 
with  it,  be  enforceable  upon  application  to  the  family  court  for 
an  order  of  committal. 

7.    Conciliation  and  Counselling 

In  addition  to  the  changes  in  substantive  law  which  we  have  been 
discussing,  we  also  recognize  that  there  will,  in  the  next  few  years,  be  major 
changes  in  the  way  the  work  of  the  family  court  is  carried  on.  We  devoted 
a  large  portion  of  our  Report  on  Family  Courts^'^^  to  outlining  the  new  role 
of  the  Family  Court,  and  setting  out  some  of  the  support  services  which  it 
will  require  if  it  is  to  deal  effectively  with  family  disputes.  The  changes 
in  the  work  of  family  courts  result  from  a  recognition  that  this  court  has 
a  wider  social  and  therapeutic  function  to  strengthen  and  support  the 
family  as  a  key  social  institution  and  that  the  breaking  up  of  a  family  has 
implications  that  go  beyond  the  individual  lives  of  the  parties.  Thus  the 
social  services  of  the  community  should  be  available  to  assist  both  the 
parties  and  the  court  in  arriving  at  a  fair,  humane  and  decent  resolution  of 
individual  problems. 

If  the  grounds  for  obtaining  support  are  changed  in  the  way  that  we 
have  suggested  earlier,  the  court  will  be  more  directly  concerned  with  the 
details  of  family  life,  with  the  reasons  for  marriage  breakdown  or  marital 
discord,  than  with  particular  matrimonial  offences.  These  changes  in  the 
law  should  be  accompanied  by  a  greater  emphasis  on  fostering  possibilities 
of  reconciliation^^*  and  ensuring  that  those  whose  relationships  are  not  truly 
beyond  repair  should  not  resort  to  law  to  dismantle  the  family  prematurely. 
In  the  Report  on  Family  Courts  we  describe  in  general  terms  how  a  new 
Family  Counselling  Service  would  work  within  the  court. ^^^  Our  aim  in  this 


ii-^Report  on  Family  Law,  Part  V,  Family  Courts,  Ontario  Law  Reform  Com- 
mission, 1974  (hereafter  referred  to  as  Family  Courts). 

^i^See  the  Report  of  the  Special  Joint  Committee  of  the  Senate  and  House  of 
Commons  on  Divorce,  (1967),  pp.  79-81,  152-154;  Putting  Asunder  (the  Report 
of  a  Group  appointed  by  the  Archbishop  of  Canterbury)  (1966),  pp.  150-161;  the 
English  Law  Commission,  Reform  of  the  Grounds  of  Divorce,  The  Field  of 
Choice  (1966),  Cmnd.  3123,  pp.  17-18;  see  also  Lon  L.  Fuller,  The  Justification 
of  Legal  Decisions,  p.  86  in  Die  Juristische  Argumentation,  (1972). 

'^'^^^ Family  Courts,  pp.  71-75. 
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section  is  to  describe  how  conciliation  and  counselling  procedures  might 
operate  in  the  context  of  summary  applications  for  support.  Both  counselling 
and  conciliation  have  their  place  in  family  court,  though  that  place  may 
often  be  a  hmited  one. 

Counselling  involves  the  intervention  of  a  sympathetic  case  worker 
into  the  marital  dispute  to  advise  the  parties  in  making  and  adjusting  to 
decisions  about  the  alternative  futures  which  the  family  may  face.  This,  in 
some  cases,  will  be  a  decision  to  reconcile;  in  other  cases,  it  will  involve  the 
parties  facing  up  to  the  emotional,  psychological,  social  and  legal  conse- 
quences of  a  separation.  Conciliation,  on  the  other  hand,  is  the  attempt  by 
a  neutral  mediator  to  seek  out  specific  areas  of  agreement  between  the 
parties,  and  from  these  to  assist  the  parties  in  fashioning  a  settlement  of 
issues  in  the  dispute. ^^^  Conciliation  is  an  informal  mode  of  dispute  reso- 
lution^ ^^  involving  mutual  agreement  by  the  parties  with  the  conciliator 
offering  suggestions  which  have  no  binding  force,  rather  than  the  imposition 
of  an  authoritative  and  principled  decision  by  an  adjudicator.^ ^^ 

Informal  mediation  of  disputes  has  a  number  of  distinct  advantages 


ii^often  these  elements  will  merge  with  one  another,  so  that  the  descriptions  here 
are  more  in  the  nature  of  stipulative  definitions  than  characterizations  of  existing 
institutions.  Since  the  three  terms,  counselling,  conciliation  and  reconciliation 
all  derive  from  the  same  semantic  root,  one  can  expect  that  the  terms  will  not 
be  clearly  differentiated  in  practice. 

The  court  worker  with  responsibilities  in  this  area  may  have  many  different 
functions:  he  will  be  trying  to  promote  and  preserve  that  atmosphere  of  con- 
sensus without  which  agreements  may  be  impossible  and  court  proceedings 
prolonged  and  bitter;  he  may  be  diverting  cases  from  the  legal  process  which 
could  be  better  dealt  with  elsewhere;  he  may  be  acting  as  a  liaison  between 
legal  institutions  and  the  social  agencies  concerned  with  similar  clients;  and  he 
may  be  assisting  spouses  to  come  to  terms  with  major  changes  in  their  family 
life. 
ii^Numerous  experiments  with  this  type  of  dispute  settlement  have  taken  place  in 
recent  years;  we  note  the  increasing  use  of  pre-trial  settlement  conferences, 
community  dispute  resolution,  and  diversion  from  the  criminal  process:  Working 
Paper  7,  Diversion,  Law  Reform  Commission  of  Canada,  1975,  and  Studies 
on  Sentencing,  Law  Reform  Commission  of  Canada,  1974. 
iiSTorstein  Eckhoff  has  made  a  helpful  characterization  of  the  two  roles:  see 
Torstein  Eckhoff,  The  mediator,  the  judge  and  the  administrator  in  conflict- 
resolution,  (1966),  10  Acta  Sociologica  158,  161. 

The  judge  is  distinguished  from  the  mediator  in  that  his  activity  is 
related  to  the  level  of  norms  rather  than  to  the  level  of  interests.  His  task 
is  not  to  try  to  reconcile  the  parties  but  to  reach  a  decision  about  which 
of  them  is  right.  This  leads  to  several  important  differences  between  the 
two  methods  of  conflict-resolution.  The  mediator  should  preferably  look 
forward,  toward  the  consequences  which  may  follow  from  the  various 
alternative  solutions,  and  he  must  work  on  the  parties  to  get  them  to  accept 
a  solution.  The  judge,  on  the  other  hand,  looks  back  to  the  events  which 
have  taken  place  (e.g.  agreements  which  the  parties  have  entered  into, 
violations  which  one  has  inflicted  on  the  other,  etc.)  and  to  the  norms 
concerning  acquisition  of  rights,  responsibilities,  etc.  which  are  connected 
with  these  events.  When  he  has  taken  his  standpoint  on  this  basis,  his  task 
is  finished.  The  judge,  therefore,  does  not  have  to  be  an  adaptable  nego- 
tiator with  ability  to  convince  and  to  find  constructive  solutions,  as  the 
mediator  preferably  should  be.  But  he  must  be  able  to  speak  with  authority 
on  the  existing  questions  of  norms  and  facts  in  order  to  be  an  effective 
resolver  of  conflicts. 
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when  compared  to  court-based  adjudication. ^^^  First  it  will  often  be  both 
speedier  and  cheaper,  since  conciliation  involves  less  formality  and  less  use 
of  court  personnel  than  conventional  court  proceedings.  Secondly  the  con- 
ciliator may  develop  considerable  expertise  in  helping  parties  to  agree. 
Lastly  there  are  advantages  that  derive  from  informality;  conciliation  may 
encourage  parties  toward  a  consensus,  if  not  to  good  will,  encourage  the 
reduction  of  adversary  postures  without  prejudice  to  legal  rights,  and  help 
to  keep  private  the  intimate  details  of  the  marital  dispute. 

There  are  many  advantages  in  introducing  these  procedures  into 
Family  Court.  For  the  court,  conciliation  and  counselling  services  would 
help  to  reduce  the  court's  caseload,  restricting  it  to  those  difficult  cases  which 
require  the  full  attention  and  intervention  of  the  court.  At  the  very  least, 
informal  conciliation  of  issues  may  avoid  potentially  long  and  unnecessarily 
costly  trials  and  thus  save  the  time  of  the  court,  since  the  parties  would  have 
worked  out  a  settlement  with  a  conciliator.  For  the  litigant,  conciliation  may 
help  him  focus  more  realistically  upon  the  totality  of  problems  before  him, 
not  merely  upon  the  legal  dispute,  but  upon  the  underlying  emotional  or 
social  problems  which  gave  rise  to  it.  The  very  exercise  of  discussing  the 
details  of  the  marriage  with  one's  spouse  and  of  trying  to  work  out  an 
agreement  may  often  be  therapeutic  in  itself,  for  those  who  separate  as  well 
as  those  who  reconcile. 

Conciliation  and  counselling  ofTer  considerable  advantages  to  government 
welfare  administration.  The  court  and  its  allied  support  services  may  offer 
the  litigant  on  welfare  a  programme  of  counselling  and  support  which  welfare 
workers  are  often  unable  to  provide.  Secondly,  any  speeding  up  of  the  court 
process  may  directly  help  welfare  administration  by  resulting  in  the  faster 
indemnification  of  welfare-assisted  clients.  Perhaps  the  most  important 
advantage  is  that  a  family  reconciled  may  be  a  family  off  welfare. 

To  the  legal  profession,  the  conciliation  process  may  provide  an  im- 
portant service  in  promoting  settlement  rather  than  necessitating  full  and 
often  lengthy  court  proceedings.  It  can  also  offer  lawyers  a  range  of  court- 
based  facilities  to  which  they  can  refer  clients,  thus  satisfying  their  legal  and 
social  obligations  to  ensure  that,  where  possible,  their  client's  marriage 
remains  intact.^^^ 

It  would,  however,  be  unrealistic  to  ignore  some  serious  disadvantages 
attached  to  these  innovations  which  counsel  caution  in  reform.  For  many 
couples,  approaching  the  court  will  be  the  last  drastic  step  in  a  long  process 
of  discussion,  counselling  and  adjustment.  Only  when  the  marriage  has 
deteriorated  badly  will  the  law  be  used  to  settle  the  dispute;  in  most  intimate 
and  ongoing  relationships  other  approaches  will  be  tried. ^^i  Recent  writing 
on  the  role  of  counselling  towards  reconciliation  reveals  a  critical  consensus 


ii9Compare  the  discussion  in  Henry  M.  Hart  and  Albert  M.  Sacks,  The  Legal 

Process,  340-47  (tentative  edition,  1958). 
i20David  M.  Steinberg,  Provincial  Court  Judge  (Family  Division),  A  Report  on 

the  Hamilton  Family  Court  Conciliation  Project,  pp.  1-3,  (1974). 
i2iDonald  J.  Black,  The  Mobilization  of  Law,  (1973),  2  J.  Legal  Studies,  125,  134; 

Studies  on  Diversion,  Law  Reform  Commission  of  Canada,  1975,  pp.  212-13. 
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that  counselling  attempts  for  most  couples  are  too  little,  far  too  late.^^^ 
The  more  the  parties  become  committed  to  a  legal  solution  to  their  prob- 
lems, the  less  likely  is  it  that  the  marriage  is  salvageable.  However  the 
experience  of  other  jurisdictions^ ^^  has  shown  that  in  some  cases  the  attempt 
at  reconciliation  will  be  successful;  these  cases  must  surely  encourage  the 
introduction  of  counselling  services  for  those  who  may  benefit  from  them, 
and  to  reduce  the  immense  social  costs  of  marriage  breakdown. 

There  are  also  inherent  Hmitations  in  the  conciliation  process.  Since 
the  parties  themselves  must  fashion  an  agreement,  where  spouses  are 
resolutely  determined  not  to  reach  an  agreement  on  any  issues,  conciliation 
is  as  acrimonious  as  it  is  futile;  the  conciliator  has  neither  authority  nor 
competence  to  judge  the  issue  or  to  impose  a  decis'on.  It  is  vitally  important 
that  legal  claims  not  be  prejudiced,  either  procedurally  by  the  conciliation 
process  being  unnecessarily  prolonged  and  used  to  hold  up  a  much-needed 
award  of  support,  or  substantively  by  having  a  mediator  usurp  the  judicial 
functions  of  handing  down  reasoned  and  authoritative  decisions  concerning 
the  rights  and  interests  in  individual  cases. ^^^  Every  case  in  which  the  parties 
cannot  reach  a  full  agreement  on  outstanding  issues  is  one  which  requires 
the  full  attention  of  the  Family  Court  Judge.  The  conciliator  must  have  a 
keen  insight  into  the  nature  and  limits  of  his  role,  as  well  as  a  good  working 
relationship  with  the  judge  to  whom  he  is  responsible.  It  will  also  be  neces- 
sary for  the  support  services  to  win  the  respect  and  confidence  of  the  legal 
profession. ^25  Yho  suspicion  of  the  profession  towards  co-operation  between 
social  agencies  and  the  legal  process  has  led  one  Australian  writer  to 
despair  that: 

.  .  .  equipping  our  magistrates'  courts  with  any  amount  of  counselling 
facilities  must  remain  a  largely  empty  gesture  as  long  as  our  legal 
profession  persists  in  its  reluctance  to  recognize  the  merits  of  counsel- 
ling or  social  inquiry.  Lawyers  will  continue  to  leave  little  room  for 
the  role  of  the  counsellor  as  long  as  they  are  trained  to  do  the  best  by 
their  clients  and  not  by  the  whole  family. ^^^ 


i22]sjote.  Matrimonial  Conciliation:  Theory  and  Practice  (1971),  37  Brooklyn  L. 
Rev.  366,  386;  A.  H.  Manchester  and  J.  M.  Wlietton,  Marital  Conciliation  in 
England  and  Wales  (1974),  23  I.C.L.Q.  339,  357. 

i23Max  Rheinstein,  Marriage  Stability,  Divorce,  and  the  Law,  pp.  140,  441. 

i24See  Torstein  Eckhoff  supra,  footnote  1 18,  p.  166: 

The  contrasts  between  the  two  types  of  third-party  intervention  make 
it  difficult  to  combine  the  role  of  the  judge  and  the  role  of  the  mediator 
in  a  satisfactory  way.  Indeed  it  does  happen  that  a  third  party  first  tries  to 
mediate  between  the  parties  and  if  that  does  not  succeed,  passes  judgement. 
Also  the  reverse  is  conceivable:  that  a  third  party  first  passes  judgement 
and  then  proceeds  to  mediate  when  he  sees  that  the  judgement  will  not  be 
respected.  But  in  both  cases  attempts  to  use  one  method  may  place 
hindrances  in  the  way  of  the  other.  By  mediating  one  may  weaken  the 
normative  basis  for  a  later  judgement  and  perhaps  also  undermine  con- 
fidence in  one's  impartiality  as  a  judge;  and  by  judging  first  one  will  easily 
reduce  the  willingness  to  compromise  of  the  party  who  was  supported  in 
the  judgement,  and  will  be  met  with  suspicion  of  partiality  by  the  other. 

125G.  P.  Curry,  Marital  Conciliation  and  Separation  (1970),  V.U.W.L.R.  369,  370. 

^26Dorothy  Kovacs,  Maintenance  in  the  Magistrates'  Courts:  How  Fares  the 
Forum?  (1973),  47  A.L.J.  725,  732. 
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Despite  these  objections,  we  see  an  increasingly  important  role  for  both 
conciliation  and  counselling  services  in  the  Family  Court. ^^7  jj^  q^^  earlier 
Report  we  recommended  that  each  court  should  have  a  Family  Counselling 
Service,  to  work  at  an  intake  or  diagnostic  stage,  and  identify  individual 
families  whose  problems  require  the  attention  of  a  counsellor  or  referral 
to  a  social  agency  such  as  the  Credit  Counselling  Service,  the  Ontario 
Housing  Corporation  or  the  Addiction  Research  Foundation. ^^s  jj^  larger 
centres  it  might  well  be  desirable  for  the  court  to  develop  its  own  longer- 
term  counselling  facilities  with  staff  trained  in  social  case-work  and 
marriage  guidance.  ^^^  However  in  most  courts  the  counsellor  would  have  a 
more  limited  function.  As  part  of  the  intake  procedure,  parties  in  the  Family 
Court  should  be  given  information  about  the  court's  counselling  and  con- 
ciliation services,  and  a  short  diagnostic  interview  should  be  carried  out  to 
determine  whether  it  might  be  useful  to  refer  the  parties  to  long-term  marital 
counselling  or  to  other  social  agencies  on  a  voluntary  basis.  If  spouses 
choose  to  be  counselled  with  a  viev^  to  their  eventual  reconciliation,  it  may 
be  desirable  to  adjourn  legal  proceedings  to  allow  the  counsellor  to  work 
freely;  however  such  an  adjournment  should  not  prevent  one  party  whose 
needs  are  immediate  and  pressing  from  obtaining  interim  relief. 

We  also  envisage  that  there  will  be  an  important  place  in  the  future 
work  of  the  Family  Court  for  voluntary  conciliation  procedures  of  dispute 
resolution.  While  some  disputes  will  be  so  obviously  complex  or  difficult 
that  they  require  the  close  attention  of  the  judge,  in  many  cases  the  majority 
of  the  issues  at  trial  could  be  settled  by  the  parties  with  the  help  of  an 
experienced  conciliator.  Conciliation  would  usually  be  a  relatively  short 
proceeding,  an  attempt  by  the  parties  to  work  out  what  is,  in  effect,  a 
maintenance  agreement. 

In  some  jurisdictions,  conciliation  conferences  are  a  required  step  for 
all  parties  in  family  disputes. ^^^  While  this  approach  certainly  has  its  merits, 
we  feel  that  in  order  to  concentrate  limited  resources  and  avoid  futile  con- 
frontations with  spouses  ill-disposed  either  to  agreement  or  to  court-based 
conciliation,  these  conferences  should  be  encouraged  but  strictly  volun- 
tary.^^^  Parties  in  the  Family  Court  should  be  requested  to  attend  the 


i27pi-emature  judgments  of  the  utility  of  these  services  should  not  be  based  on 
experiences  under  the  Divorce  Act,  R.S.C.  1970,  c.  D-8,  ss.  7-8,  which  estab- 
lishes opportunities  for  formal  reconciliation  attempts  in  divorce  actions.  These 
provisions,  though  laudable  in  intent,  have  done  little  more  than  offer  spouses 
a  last  chance  for  reflection,  at  a  stage  when  reflection  comes  far  too  late.  Only 
when  additional  facilities  for  counselling  are  offered,  such  as  in  the  Edmonton 
Family  Court  Conciliation  Project,  can  counselling  services  show  their  true 
potential:  The  Edmonton  Family  Court  Conciliation  Project:  An  Interim  Report 
(1974),  14-15;  B.  D.  Inglis,  Family  Courts:  Canada  and  New  Zealand  (1973), 
10  R.F.L.  201,  202-207. 

i28in  some  larger  metropolitan  centres,  court  intake  officers  are  already  perform- 
ing this  type  of  diagnostic  role. 

i29Where  counselling  services  are  to  be  part  of  the  Family  Court's  own  facilities, 
the  function  of  counselling  should  be  kept  separate  from  any  fact-finding  or 
enforcement  function. 

i-^^See  for  example  the  New  Zealand  Domestic  Proceedings  Act,  1968,  s.  15. 

i3iMudd,  The  Social  Worker's  Functions  in  Divorce  Proceedings  (1953),  18  L. 
&C.P.  66,  68: 

The  real  dilemma  is  whether  or  not  casework  can  contribute  or  is  willing 
to  contribute   through   the   process   of  counselling   when   the   clients   are 
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conference  by  a  letter  signed  by  a  court  officer,  but  no  sanctions  should 
follow  from  any  failure  to  attend  conciliation.  If  a  spouse  does  not  attend 
then  the  conventional  court  proceedings  will  commence. ^^^ 

The  parties  would  meet  the  conciliator  before  trial,  and  attempt  to 
come  to  an  agreement  about  issues,  in  short,  to  sort  out  their  problems. 
In  most  family  court  cases,  this  discussion  would  centre  on  the  amount 
of  maintenance,  and  the  concihation  officer  would  help  the  parties  to  draw 
up  budgets,  based  on  the  financial  resources  of  each  spouse,  and  work  out 
a  maintenance  agreement.  The  officer's  task  is  not  to  decide  any  of  these  items; 
that  still  remains  the  task  of  the  judge.  The  court  must  have  overall  super- 
visory control  over  the  conciliation  process,  and  it  is  vitally  important  that 
the  court  review  each  agreement  before  it  is  signed,  ensure  that  the  parties 
are  satisfied  with  it  and  that  none  of  the  details  are  unconscionable  or 
unrealistic. 

However  it  is  also  clear  that  a  conciliation  service  cannot  be  truly 
effective  unless  conferences  are  confidential,  and  unless,  should  a  conference 
be  abandoned,  there  is  no  prejudice  to  either  party's  legal  claim.  Although 
in  some  cases  it  will  be  necessary  for  the  entire  dispute  to  be  re-opened  and 
for  court  proceedings  take  place,  all  conciliation  proceedings  should  be 
privileged,  subject  to  waiver  by  both  parties. ^^^  In  most  cases  the  court  will 
briefly  review  and  approve  the  agreement  which  the  parties  have  fashioned 
before  it  is  signed. ^^^  The  court  may  then  incorporate  approved  agreements 
on  matters  within  its  jurisdiction  into  court  orders, ^^-^  subject  as  any  other 
to  subsequent  variation.  A  judge,  who  in  reviewing  any  agreement,  con- 
siders that  it  should  not  be  approved,  ought  not  to  participate  subsequently 
in  the  case  without  the  agreement  of  the  parties  concerned. 

Even  if  the  parties  cannot  come  to  a  complete  agreement  and  court 
proceedings  are  necessary,  the  conciliation  conference  may  well  have  had  a 
useful  effect  in  establishing  some  areas  of  consensus  and  thus  potentially 

requested  by  authority  to  seek  such  counselling ....  "Unless  a  person 
really  wants  help,  there  is  little  chance  that  anything  will  happen"  is  a 
by-word  familiar  to  caseworkers  as  well  as  psychotherapists. 

^32Xhis  has  been  the  approach  adopted  and  found  to  be  satisf acton'  in  the 
experimental  projects  in  both  Hamilton  and  Edmonton:  The  Edmonton  Family 
Court  Conciliation  Project:  An  Interim  Report  (1974),  9;  A  Report  on  the 
Hamilton  Family  Court  Conciliation  Project  (1974),  11,  However  compare 
the  New  Zealand  Domestic  Proceedings  Act,  1968,  s.  16(4). 

i33Compare  the  New  Zealand  Domestic  Proceedings  Act,  1968  s.  18  with  the 
Expropriation  Act,  R.S.C.  1970  (1st  Supp.),  c.  16,  s.  28(5). 

^34in  a  proposal  to  introduce  a  new  family  referral  service  in  the  Kingston  family 
court  it  has  been  suggested  that  "When  the  agreement  has  been  negotiated  both 
husband  and  wife  will  be  referred  to  their  lawyers  (if  they  have  one)  for  legal 
advice  before  signing  the  document.  The  Area  Director  of  Legal  Aid  in  King- 
ston has  agreed  to  issue  immediately  an  'Advice  Certificate'  for  this  purpose 
to  those  who  cannot  afford  a  lawyer.  These  certificates  do  not  need  to  be 
means  tested  and  therefore  the  usual  three-week  delay  can  be  avoided.  For 
clients  who  do  not  wish  to  go  to  a  lawyer,  the  Duty  Counsel  will  be  available 
for  consultation." 

i35in  the  Family  Court  Conciliation  Project  in  Hamilton  this  involves  taking  a 
pro  forma  application  for  support.  However  in  the  British  Columbia  Family 
Courts  Pilot  Project,  negotiated  "no-fault  agreements"  do  not  become  court 
orders,  yet  the  provisions  of  agreements  are  enforceable  as  if  they  were:  see 
the  Fourth  Report  of  the  Royal  Commission  on  Family  and  Children's  Law, 
Tlie  Family,  the  Courts,  and  the  Community  ( 1975),  p.  32. 
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shortening  the  proceedings.  However  in  these  cases  it  is  desirable  that  no 
information  be  given  the  court  that  this  case  had  formed  the  subject  of 
failed  conciHation. 

Both  conciliation  and  counselling  have  important  parts  to  play  in  the 
future  development  of  the  Family  Court  as  it  adapts  to  changing  needs  and 
values  within  society. ^^^  The  recommendations  contained  in  our  earlier 
Report  on  Family  Courts  and  in  this  section  form  a  basic  outline  for  the 
growth  of  these  courts;  as  we  write,  a  number  of  important  pilot  projects 
are  under  way,  in  Kingston,  Hamilton,  Edmonton  and  South  Fraser,  British 
Columbia  which  will  test  and  develop  the  utility  of  such  services.  We 
strongly  support  these  initiatives  and  anticipate  that  they  will  serve  to 
promote  a  re-examination  and  a  restructuring  of  the  family  court  to  serve 
more  effectively  the  families  who  come  to  it. 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations : 

1.  The  existing  quasi-criminal  proceedings  for  maintenance  in  the 
family  court  should  be  replaced  by  a  new  civil  procedure,  sum- 
mary in  character  and  similar  to  that  now  employed  in  the  Small 
Claims  Court. 

2.  To  initiate  a  claim  for  maintenance  the  applicant  should  be 
required  to  file  with  the  family  court  a  Notice  of  Claim  and  Hearing, 
together  with  a  sworn  statutory  declaration  by  the  applicant  setting 
forth  in  a  prescribed  form  the  particulars  of  his  or  her  financial 
position.  Service  of  these  documents  upon  the  respondent  should 
be  effected  by  officers  of  the  family  court. 

3.  The  respondent  should  be  entitled  to  dispute  the  claim  in  writing, 
but  should  not  be  required  to  do  so.  Before  trial,  the  respondent 
should  be  required  only  to  file  with  the  family  court  within  a  speci- 
fied period  following  the  service  of  the  Notice  of  Claim  and  Hearing 
a  sworn  statutory  declaration  setting  forth  in  a  prescribed  form  the 
particulars  of  his  or  her  financial  position. 

4.  The  respondent  should  have  the  right  to  apply  to  the  court  to 
have  the  filing  of  the  prescribed  statutory  declaration  deferred 
until  the  applicant  has  established  a  prima  facie  entitlement  to 
maintenance.  The  court  should  be  empowered  to  defer  the  filing 
where  it  appears  to  the  court  that  the  respondent  may  have  a  good 
defence  to  the  claim. 

5.  Where  an  application  is  made  to  the  court  to  vary  or  discharge 
an  existing  maintenance  order,  both  parties  should  be  required 
before  the  hearing  to  file  with  the  family  court  the  prescribed 
statutory  declaration. 


i36For  a  strongly  argued  critique  of  the  development  of  Family  Courts  doubting 
the  value  of  any  conciliation  and  counselling  services,  see  Elizabeth  D.  Dyson 
and  Richard  B.  Dyson,  Family  Courts  in  the  United  States  (1968),  8  J.F.L. 
505,  (1969),  9  J.F.L.  1. 
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6.  Upon  being  required  to  appear  on  a  show  cause  hearing,  the 
respondent  should  be  required  to  file  the  prescribed  statutory 
declaration. 

7.  In  the  case  of  an  appHcation  for  child  maintenance,  a  procedure 
should  be  adopted  to  obtain  information  concerning  the  financial 
position  of  the  child  or  of  any  third  party  who  might  be  under  a 
legal  obhgation  to  support  the  child. 

8.  Where  an  applicant  refuses  to  complete  the  declaration,  the 
application  should  be  considered  as  incomplete  and  it  should  not 
be  processed. 

9.  The  failure  by  a  respondent,  without  lawful  excuse,  to  complete 
the  declaration  should  be  an  offence  punishable  on  summary 
conviction. 

10.  Where  either  party  knowingly  makes  a  false  declaration,  it  should 
be  an  offence  punishable  on  summary  conviction. 

11.  Entitlement  to  maintenance  in  family  court  should  be  governed 
by  the  same  principles  of  law  which  we  have  recommended  be 
applied  in  the  Supreme  Court  and  the  county  and  district  courts 
or,  as  the  case  may  be,  in  any  restructured  family  court. 

12.  Desertion  should  be  abolished  as  a  ground  for  awarding  main- 
tenance to  a  spouse  or  a  child  in  family  court. 

13.  The  family  court  should  be  empowered  to  award  maintenance  to 
either  spouse  upon  the  grounds  that: 

(a)  there  exists  between  the  spouses  marital  discord  of  such  a 
degree  that  they  cannot  reasonably  be  expected  to  live 
together;  and 

(b)  the  applicant  is  not  receiving,  or  is  not  likely  to  receive  from 
the  respondent,  such  maintenance  as  is  reasonable  in  all 
the  circumstances. 

14.  The  failure  by  a  parent  to  maintain  a  child  should  be  the  sole 
ground  upon  which  the  family  court  is  empowered  to  order  that 
a  parent  contribute  toward  the  maintenance  of  the  child. 

15.  The  amount  of  maintenance  which  may  be  awarded  in  the  family 
court  should  be  determined  always  with  due  regard  to  the  fact 
that  such  maintenance  is  awarded  in  summary  proceedings, 
essentially  for  the  relief  of  family  dependants  deprived  of  the 
necessities  of  life,  and  by  a  court  of  hmited  jurisdiction.  The  court's 
jurisdiction  to  award  maintenance,  however,  should  not  be  defined 
by  any  monetary  limits. 

16.  In  determining  whether  to  award  maintenance  to  a  spouse  and 
the  nature  or  the  amount  of  any  award  which  it  is  appropriate  to 
make,  the  family  court  should  have  regard  to  all  the  circumstances 
of  the  case  and  to  the  considerations  which  we  have  specified  in 
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Chapter  4,  so  far  as  they  are  relevant  upon  the  evidence  adduced 
in  particular  cases: 

(a)  the  income,  property  and  other  financial  resources  or  bene- 
fits which  each  of  the  spouses  has,  or  is  reasonably  likely  to 
have  in  the  foreseeable  future; 

(b)  the  need  of  the  dependent  spouse,  in  determining  which,  the 
court  may  have  regard  to  the  prior  standard  of  living  of  the 
family; 

(c)  the  conduct  of  the  parties; 

(d)  the  age  of  the  parties  and  the  duration  of  the  marriage; 

(e)  the  earning  capacity,  including  the  potential  earning  capacity 
of  each  spouse,  and  in  the  case  of  the  dependent  spouse, 
the  extent  to  which  his  or  her  earning  capacity  has  been 
affected  or  diminished  by  reason  of  the  responsibilities 
assumed  during  marriage; 

(f )  the  contribution  of  each  of  the  spouses  to  the  welfare  of  the 
family,  including  any  contribution  made  by  them  in  looking 
after  the  home  or  caring  for  the  family; 

(g)  the  responsibilities  of  both  spouses,  including  their  responsi- 
bilities to  any  other  person  whom  either  of  them  has  a  legal 
obligation  to  support  and  their  responsibilities  to  any  other 
person  whom  they,  or  either  of  them,  are  in  fact  supporting, 
to  such  extent,  if  any,  as  the  court  in  all  the  circumstances, 
and  having  regard  to  the  public  interest,  thinks  proper; 

(h)    the  spouses'  physical  and  mental  condition. 

17.  In  awarding  maintenance  for  children,  the  family  court  should  be 
required  to  have  regard  to  all  the  circumstances  of  the  case, 
including  the  financial  needs  and  means  of  the  child,  of  the 
parents  and,  as  the  case  may  be,  of  any  one  who  stands  in  loco 
parentis  to  the  child,  in  the  sense  in  which  we  have  defined  that 
term  in  Chapter  5. 

18.  Upon  any  application  by  a  spouse  to  the  family  court  for  an  order 
which  may  affect,  directly  or  indirectly,  the  welfare  of  any 
children  of  the  marriage,  the  family  court,  notwithstanding  any 
agreement  between  the  spouses,  should  be  under  a  duty  to  in- 
quire into  the  provision  which  has  been  made  for  the  welfare, 
custody  or  maintenance  of  their  children,  and  be  empowered  to 
make  such  orders  concerning  the  welfare,  custody  or  maintenance 
of  the  children  as  may  seem  necessary  or  appropriate  in  all  the 
circumstances. 

19.  Immediate  and  regular  financial  assistance  should  continue  to  be 
provided  under  existing  welfare  programs  to  dependent  spouses 
and  children  who  are  in  need  by  reason  of  the  inability  or  refusal 
of  a  person  under  a  duty  to  maintain  to  discharge  the  support 
obligation. 
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20.  Wherever  feasible,  and  in  particular  in  larger,  metropolitan  areas, 
financial  assistance  should  be  made  available  to  dependent 
spouses  and  children  through  a  welfare  office  located  in  the  family 
court  and  staffed  by  officers  of  municipal  and  provincial  welfare 
administration. 

21.  A  municipal  or  provincial  welfare  agency  which  is  providing,  or 
which  has  provided,  financial  assistance  to  a  dependent  spouse  or 
child  should  be  able  to  commence  proceedings  in  its  own  right  in 
the  family  court  against  any  person  under  an  obligation  to  main- 
tain the  spouse  or  child. 

22.  The  court,  in  determining  whether  to  make  a  maintenance  order 
in  favour  of  the  welfare  agency  and,  if  so,  in  what  amount, 
should  be  guided  by  the  criteria  which  we  propose  should  govern 
awards  of  maintenance  in  the  family  court. 

23.  Financial  assistance  should  continue  to  be  provided  to  dependent 
spouses  and  children  in  accordance  with  the  criteria  which  now 
govern  eligibility  for  welfare  assistance,  as  these  criteria  may  be 
modified  to  reflect  our  proposed  changes  in  the  law  governing 
support  obligations  including: 

(a)  the  ehmination  of  proof  of  desertion  as  a  condition  to 
obtaining  maintenance; 

(b)  the  principle  of  mutual  support  obligations;  in  particular, 
the  right  of  a  dependent  husband  to  apply  to  the  court  for 
maintenance,  and  the  obligation  of  both  parents  to  con- 
tribute to  the  support  of  their  children; 

(c)  the  right  of  municipal  or  provincial  welfare  administrations 
to  commence  proceedings  in  their  own  right  against  any 
person  under  an  obligation  to  maintain. 

24.  The  present  program  of  automatic  enforcement  of  maintenance 
orders  by  family  court  personnel  should  be  fully  implemented  as 
soon  as  possible  throughout  the  Province.  The  additional  staff 
and  facilities  required  for  full  and  effective  operation  of  the 
program  should  be  made  available. 

25.  An  enforcement  branch  should  be  established  in  each  local  office 
of  the  family  court.  Wherever  feasible  the  enforcement  branch 
should  be  staffed  by  personnel  who  alone  would  be  responsible 
for  the  automatic  enforcement  program. 

26.  Automatic  enforcement  should  not  be  limited  to  the  commence- 
ment of  show  cause  proceedings  against  defaulting  spouses  and 
parents.  The  automatic  enforcement  program  should  be 
expanded,  and  staff  of  the  Enforcement  Branch  should  be  re- 
sponsible for  enforcing  payment  under  all  maintenance  orders 
of  the  court  in  accordance  with  both  the  proposed  enforcement 
procedures  and  those  which  now  exist,  such  as  garnishment  and 
execution. 
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27.  Personnel  of  the  Enforcement  Branch  should  be  used  to  trace 
missing  spouses  or  missing  parents  so  that  maintenance,  custody 
or  affiliation  proceedings  may  be  initiated  and  maintenance  or 
custody  orders  may  be  enforced.  To  this  end  such  personnel 
should  be  empowered  to  require  all  Ontario  ministries  and  agencies 
to  disclose  from  their  official  records  the  addresses  of  those 
being  sought. 

28.  The  Federal  Government  should  be  requested  to  introduce 
legislation  requiring  the  Unemployment  Insurance  Commission 
to  disclose  from  their  records,  on  the  request  of  a  family  court 
judge,  the  addresses  of  those  being  sought  by  the  Enforcement 
Branch.  Provincial  legislation  should  provide  that  judges  may 
request  this  information  only  when  other  attempts  to  trace  the 
spouse  or  parent  have  failed. 

29.  Information  obtained  from  provincial  agencies  or  from  the 
Unemployment  Insurance  Commission  should  be  used  only  for 
the  purpose  of  locating  persons  being  sought  by  the  Enforcement 
Branch. 

30.  Those  persons  involved  in  the  tracing  program  should  be  em- 
ployees of  the  Ministry  of  the  Attorney  General,  rather  than  the 
Ministry  of  Community  and  Social  Services.  The  possibility  of 
using  parental  support  workers,  transferred  from  the  Ministry  of 
Community  and  Social  Services  to  the  Ministry  of  the  Attorney 
General,  should  be  considered. 

31.  The  family  court  should  be  given  the  power  to  order,  at  trial,  that 
the  staff  of  the  Enforcement  Branch  investigate  and  report  on  the 
economic  circumstances  of  the  parties.  The  staff  should  not  be 
empowered  to  compel  third  parties  to  disclose  such  information; 
but  if,  in  the  course  of  its  investigation,  the  staff  obtains  wage 
certificates  from  former  or  present  employers,  these  should  be 
admissible  in  court  as  prima  facie  proof  of  the  information  they 
contain. 

32.  Any  report  of  the  Enforcement  Branch  on  the  economic  circum- 
stances of  the  parties  should  be  admissible  in  evidence  at  trial  and 
the  person  who  prepared  the  report  should  be  present  in  court, 
if  required,  for  the  purpose  of  cross-examination.  Both  parties  to 
the  proceeding  should  be  entitled  to  receive  a  copy  of  the  report 
before  trial.  The  information  contained  in  it  should  not  be  dis- 
closed except  for  the  purposes  of  the  court. 

33.  The  family  court  should  be  empowered,  within  the  limits  of  the 
jurisdiction  that  can  be  conferred  on  a  provincially  appointed 
judge: 

(a)  to  order  the  payment  of  a  modest  lump  sum,  in  addition  to 
periodic  payments,  for  the  purpose  of  meeting  special  needs; 

(b)  to  order  periodic  payments,  including  periodic  payments  of 
limited  duration  or  until  the  happening  of  a  specified  event, 
in  which  case  the  recipient  of  the  award  should  be  free  to 
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apply  to  the  court  to  have  it  extended,  or  to  re-apply  for 
maintenance  after  the  expiration  of  the  specified  period; 

(c)  to  order  that  a  maintenance  payment,  whether  lump  sum  or 
periodic,  be  secured; 

(d)  to  order  that  a  spouse  or  someone  under  an  obligation  to 
support  a  child  shall  pay  maintenance,  and  in  addition,  pro- 
vide security  for  the  payment  of  such  maintenance; 

(e)  to  order  that  the  maintenance  order  shall  itself  constitute  a 
charge  against  any  interest  that  the  respondent  may  have  in 
any  specified  property; 

(f)  subject  to  the  rights  of  third  parties,  to  order  the  transfer  of 
personal  property  from  one  spouse  to  another,  or  to  make 
orders  concerning  the  right  to  its  use; 

(g)  when  awarding  maintenance  and  subject  to  the  rights,  if  any, 
of  third  parties  in  the  family  residence  and  subject  to  such 
conditions  as  the  court  may  impose,  to  order  that  a  spouse 
or  parent  have  the  right  to  occupy  or  use  the  family  resi- 
dence until  the  rights  of  the  spouses  or  parents  in  such  resi- 
dence are  determined  by  agreement  or  by  a  court  of  com- 
petent jurisdiction,  or  until  suitable  alternative  provision  is 
made  for  the  accommodation  of  any  dependent  spouse, 
parent  or  children; 

(h)  to  require  one  spouse  to  enter  into  a  recognizance  not  to 
molest  the  other  spouse  or  to  interfere  with  the  other  spouse's 
enjoyment  of  his  or  her  civil  rights,  including  the  right  to 
possession  of  property;  and  to  make  similar  orders  to  prevent 
parents  from  molesting  or  abusing  their  children; 

(i)  upon  adjourning  an  application  for  maintenance  of  a  spouse, 
to  make  interim  orders  concerning : 

(i)  maintenance  of  spouses; 

(ii)  maintenance  of  children; 

(iii)  custody  of  children  and  rights  of  access; 

(iv)  non-molestation  of  a  spouse  or  children; 

(v)  possession  of  the  family  residence. 

(j)  upon  adjourning  an  application  for  maintenance  or  custody 
of  a  child,  to  make  interim  orders  concerning: 

(i)  maintenance  of  children; 

(ii)  custody  of  children  and  rights  of  access; 

(iii)  non-molestation  of  children; 

(iv)  possession  of  the  family  residence,  but  only  in  favour 
of  a  parent  of  the  children. 
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34.  The  family  court  should  be  empowered  to  deal  with  the  issues  of 
the  custody  of  and  rights  of  access  to  children  whether  or  not 
an  application  has  been  made  for  their  maintenance;  either  party 
should  have  the  right  to  remove  custody  proceedings  from  the 
family  court  into  the  Supreme  Court  or  the  county  and  district 
courts  with  leave  of  a  judge  of  the  court  to  which  the  proceedings 
are  sought  to  be  removed. 

35.  An  order  for  maintenance  in  the  family  court,  either  for  spouses 
or  children,  should  terminate  upon  the  death  of  any  party  or 
upon  divorce.  The  right  to  maintenance  of  any  dependants  after 
the  death  of  a  respondent  should  be  determined  under  The  De- 
pendants' Relief  Act.  The  right  to  maintenance  in  the  event  of 
divorce,  should  be  determined  by  the  court  having  jurisdiction  in 
the  divorce  proceedings. 

*36.    The  family  court  should  be  empowered  to  vary  or  discharge 
arrears  of  maintenance  upon  such  terms  as  seem  fit  and  just. 


37. 


=38, 


Where  the  parents  of  a  child,  in  respect  of  whom  a  maintenance 
order  has  been  made,  become  reconciled,  the  right  to  collect  ar- 
rears should  not  be  automatically  terminated.  The  family  court 
should  be  empowered  to  make  such  order  as  it  deems  just  con- 
cerning any  arrears  which  have  accumulated  pursuant  to  an  order 
made  by  that  court. 

Upon  the  death  of  a  person  paying  maintenance,  any  accumulated 
arrears  owing  at  the  date  of  death  should  be  treated  as  a  debt  of 
the  estate  subject  to  the  right  of  the  personal  representative  to 
apply  to  the  court  for  variation  or  discharge  of  the  amount  of  the 
arrears- 


40. 
41. 


Upon  the  death  of  a  recipient,  or  in  the  case  of  child  support,  on 
he  death  of  the  child,  any  accumulated  arrears  of  maintenance 
should  contmue  to  be  collectable;  but  the  court  may  vary  or  dis- 
charge the  amount  of  any  such  arrears,  if  it  thinks  fit  and  just  to 
do  so,  havmg  regard  to  all  the  circumstances  of  the  case. 

The  family  court  should  be  empowered  to  vary  or  discharge  anv 
order  upon  proof  of  a  material  change  in  circumstances. 

The  court  should  be  empowered  to  rehear  any  application  for  an 
order  when  evidence  has  become  available  that  wa's  not  avaliabTe 
upon  the  previous  hearmg  and  that  could  not  by  reasonable 
means  have  come  to  the  attention  of  the  applicant. 

42.  Where  there  has  been  a  default  under  a  maintenance  order  the 
family  court  should  be  able  to  order  the  attachment  o  th;  re- 
spondent s  earnings.  The  attachment  order  should  have  priontv 
ZUtf'T  tZ'  '«^'"^'  ^^™"S^'  ^"d  money  recrered 
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43.  Section  81  of  The  Judicature  Act  should  be  amended  to  permit 
expressly  the  registration  against  land  of  maintenance  orders 
made  in  the  family  court. 

44.  If,  upon  a  show  cause  hearing  to  enforce  a  Supreme  Court  main- 
tenance order  filed  in  the  family  court,  the  family  court  judge 
considers  that  arrears  under  the  order  should  be  varied  or  dis- 
charged, the  judge  should  be  required  to  submit  a  report  to  the 
Supreme  Court  with  his  recommendations.  This  report  should  be 
given  an  effect  similar  to  that  of  a  Master's  report  under  the  Rules 
of  Practice  of  the  Supreme  Court.  If  no  appeal  is  taken  to  the 
Supreme  Court  from  the  report  of  the  family  court  judge,  the 
recommendations  should  be  confirmed  as  an  order  of  the  Supreme 
Court. 

45.  The  power  of  committal  in  the  family  court  should  be  retained 
only  for  such  time  as  is  required  to  implement  the  alternative 
proposals  contained  in  this  Report  for  the  enforcement  of  main- 
tenance orders  and  to  establish  their  effectiveness.  As  an  interim 
reform  measure,  the  provisions  for  committal  contained  in 
section  12  of  The  Deserted  Wives'  and  Children's  Maintenance  Act 
should  be  amended  to  make  the  sanction  applicable  to  both  spouses 
or  parents,  to  reduce  the  maximum  period  of  imprisonment  from 
three  months  to  six  weeks,  and  to  restrict  the  power  to  make  any 
committal  order  to  cases  where  it  has  been  established  that  the 
spouse  or  parent  is  able  to  pay  but  has  wilfully  refused  to  comply 
with  the  order  by  applying  his  or  her  money  for  the  support  of  the 
other  spouse  or  children  as  directed  by  the  order.  Safeguards 
should  be  introduced  to  preclude  absolutely  the  exercise  of  the 
committal  power  against  any  spouse  or  parent  who  has,  or  may 
have,  responsibility  for  the  care  of  any  children. 

46.  An  order  of  the  family  court  concerning  possession  of  the  family 
residence  should  be  enforceable  through  ejectment  proceedings 
upon  the  filing  of  such  an  order  with  the  sheriff. 

47.  Orders  of  the  court  directing  the  transfer  of  the  title  to  personal 
property,  or  providing  for  its  use,  should  be  enforceable  upon 
summary  application  to  the  family  court  for  an  order  in  the 
nature  of  a  replevin  order  which,  once  obtained,  may  be  filed 
with  the  sheriff  for  execution. 

48.  A  respondent  who  breaches  the  terms  of  any  recognizance  should 
be  liable  to  the  same  sanctions  as  the  law  now  provides. 

49.  An  order  of  the  family  court  concerning  the  custody  of  children 
or  rights  of  access  should,  in  the  event  of  any  failure  to  comply 
with  it,  be  enforceable  upon  application  to  the  family  court  for 
an  order  of  committal. 

50.  Facilities  for  conciliation  and  counselling,  staffed  by  family  court 
officers  trained  in  social  work  and  marriage  guidance,  should  be 
introduced  into  the  family  court  system  in  Ontario.  While  in  larger 
centres  long-term  counselling  facilities  might  be  made  available, 
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the  court  officers  should  at  a  minimum  work  at  the  intake  stage 
and  should  conduct  a  brief  diagnostic  interview  in  order  to  iden- 
tify those  spouses  or  families  whose  problems  require  the  attention 
of  a  conciliator  or  counsellor  or  referral  to  a  social  agency. 

51.  The  spouses  should  be  requested  to  attend  a  pre-trial  conciliation 
conference  to  assist  them  to  settle  outstanding  issues  in  dispute 
between  them.  However,  while  counselling  and  conciliation  should 
be  encouraged,  resort  to  such  services  should  be  made  strictly 
voluntary.  Consequently,  the  failure  to  attend  a  conciliation  con- 
ference should  not  result  in  the  application  of  any  legal  sanctions. 

52.  The  court  should  be  free  to  adjourn  the  legal  proceedings  on  its 
own  motion  or  when  the  spouses  request  the  services  of  a  court 
counsellor  or  conciliator;  however,  such  an  adjournment  should 
not  prevent  the  family  court  from  granting  interim  relief  to  a 
party  whose  needs  are  pressing. 

53.  The  family  court  judge  should  have  overall  supervisory  control 
over  those  engaged  in  the  counseUing  and  conciUation  process. 

54.  The  family  court  judge  should  review  any  spousal  agreement  aris- 
ing out  of  a  conciHation  conference  before  it  is  signed  to  ensure 
that  the  parties  are  satisfied  with  it  and  that  none  of  the  details 
are  unconscionable  or  unrealistic.  The  court  should  be  empowered 
to  incorporate  approved  agreements  on  matters  within  its  juris- 
diction into  court  orders. 

55.  Complete  confidentiality  must  be  ensured  if  the  counselling  and 
conciliation  service  is  to  be  truly  effective.  Should  conciliation  be 
only  partially  successful  or  be  abandoned  completely,  no  report 
should  be  made  and  no  information  should  be  given  to  the  court 
concerning  the  conciliation  conferences.  All  proceedings  should 
be  privileged,  subject  to  waiver  by  both  parties. 


CHAPTER  7 

VOID  AND  VOIDABLE  MARRIAGES: 
ORDERS  FOR  MAINTENANCE 


Apart  from  the  power  to  grant  a  divorce,  the  courts  have  power  to 
make  orders  amiulling  marriages  and  declaring  a  purported  marriage  to  be 
void.  A  void  marriage  is  invalid  from  the  outset;  a  voidable  marriage  is  one 
that  may  be  rendered  invalid  by  the  court  in  annulment  proceedings.  In  both 
cases,  we  are  of  the  opinion  that  the  court  should  have  power  to  award 
maintenance  to  either  "spouse"  where  it  may  be  fit  and  just  to  do  so. 

Under  The  Matrimonial  Causes  Act,  maintenance  may  be  awarded  to 
a  wife,  unless  she  has  been  guilty  of  adultery,  "in  any  action  ...  to  declare 
the  nullity  of  any  marriage".^  In  making  such  awards,  the  court  considers 
several  very  general  criteria:  the  wife's  "fortune,  if  any,  the  ability  of  the 
husband  and  the  conduct  of  the  parties".^  These  criteria  suffer  from  two 
defects.  They  afford  no  more  guidance  to  the  court  than  those  currently 
contained  in  section  11  of  the  Divorce  Act,  and  they  place  undue  emphasis 
upon  marital  misconduct.-^  When  awarding  maintenance  in  nullity  proceed- 
ings, whether  the  marriage  is  void  or  voidable,  and  subject  to  what  we  shall 
say  later,  the  court  should  be  guided  by  the  same  criteria  as  we  have  set 
out  in  Chapter  4,  as  far  as  they  are  relevant  to  the  circumstances  of  par- 
ticular cases. 

Earlier  in  this  Report^  we  discussed  the  power  of  the  court  to  make 
an  order  for  the  annulment  of  a  marriage  based  on  non-consummation,  as 
distinct  from  the  power  conferred  to  grant  a  divorce  where  a  marriage  is 
not  consummated  after  a  period  of  one  year.  There  we  pointed  out  the 
conflict  between  the  powers  to  award  maintenance  conferred  under  the 
Divorce  Act  and  those  purportedly  conferred  under  The  Matrimonial 
Causes  Act,  and  discussed  the  constitutional  question  that  arises  where  the 
provisions  of  the  Divorce  Act  might  be  invoked  on  the  ground  of  non- 
consummation  of  a  marriage.  However,  if  an  action  for  annulment  based 
on  non-consummation  stiU  lies  under  the  Annulment  of  Marriages  Act 
(Ontario),^  the  criteria  for  granting  maintenance  recommended  in  Chapter  4 
might  be  applied  in  their  present  form  to  such  a  case  without  difficulty. 

In  cases  involving  the  annulment  of  marriages  or  declarations  of 
nullity  that  do  not  come  within  the  Divorce  Act,^  the  "conduct  of  the 
parties"  should  be  given  a  wider  meaning  than  we  have  recommended  in 
Chapter  4.  In  the  case  of  a  valid  marriage,  the  "conduct  of  the  parties" 
necessarily  refers  to  conduct  during  the  marriage  but,  where  a  marriage  is 
annulled  or  declared  void,  the  court  should  have  power  to  consider  the 
conduct  of  the  parties  before  going  through  the  form  of  marriage,  as  well 
as  their  subsequent  conduct.  For  example,  it  might  be  unjust  to  give  a 


^The  Matrimonial  Causes  Act,  R.S.O.  1970,  c.  265,  s.  1. 
^Ibid. 

sSee  Chapter  2,  section  3;  Chapter  4,  section  3. 
^Supra,  pp.  25  et  seq. 

5R.S.C.  1970,  c.  A-14;  see  supra,  p.  26,  for  a  discussion  of  the  decision  by  Pennell, 
L,  in  Rose  V.  Rose,  U970]  1  O.R.  193,  8  D.L.R.  (3d)  45  (H.C.L). 
^ Supra,  p.  27. 
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"spouse"  who  has  knowingly  gone  through  a  bigamous  marriage  any  right 
to  receive  maintenance  from  a  "spouse"  who  innocently  believed  the  marriage 
to  be  valid.  However,  the  power  to  award  maintenance  should  not  be  used 
to  punish  wrongdoing. 

The  annulm.ent  of  a  marriage  puts  an  end  to  the  marriage  relationship 
and  a  declaration  of  nullity  confirms  that  it  never  existed.  In  either  event 
an  order  for  monthly  or  weekly  payments  of  maintenance  made  under 
section  2  of  The  Matrimonial  Causes  Act,  as  distinct  from  an  order  under 
section  1  securing  payment  of  a  gross  sum  or  annual  sum,  terminates  upon 
the  death  of  the  husband. ''^  It  is  unnecessary  to  consider  here  whether  the 
court  has  power,  under  section  1,  to  make  an  order  that  the  husband  secure 
a  gross  or  annual  sum,  which  would  be  binding  on  his  estate,  if  he  should 
die  before  all  the  payments  had  been  made.^  In  either  case  the  wife  has  no 
recourse  against  the  husband's  estate  under  The  Dependants'  Relief  Act.^ 
This  is  so  because  that  legislation  defines  a  dependant,  in  the  case  of  a 
spouse,  in  strict  terms  as  a  "wife"  or  a  "husband",  which  assumes  a  sub- 
sisting marital  relationship.^^ 

In  our  Report  on  Family  Property  Law,  we  considered  the  narrow 
definition  of  "dependant"  now  contained  in  The  Dependants'  Relief  Act 
and  recommended  that  it  be  broadened  to  embrace  all  those  persons  in 
relation  to  whom  the  deceased  person  had  a  legal  or  a  de  facto  support 
obligation  at  the  time  of  his  or  her  death. ^^  This  recommendation  if  im- 
plemented should  enable  the  court  to  make  an  appropriate  order  for  relief 
where  a  person  has  been  awarded  maintenance  in  nullity  proceedings. 
In  redefining  the  term  "dependant"  under  The  Dependants'  Relief  Act  it 
should  be  made  clear  that  such  a  person  would  come  within  the  term 
"dependant"  as  used  in  that  Act.^^ 

Any  legislation  implementing  our  recommendations  should  make  it 
clear  that  all  statutory  and  common  law  rights  of  the  parties  to  a  marriage 
that  has  been  declared  void  or  annulled  are  otherwise  preserved  as,  for 
example,  rights  under  The  Workmen's  Compensation  Act  and  any  right  of 
action  based  on  deceit.  ^^ 

The  powers  of  the  court  to  make  orders  for  interim  maintenance  in 
nuUity  proceedings,  or  to  vary  or  enforce  permanent  orders  made  in  such 
proceedings,  should  be  the  same  as  those  set  out  in  Chapter  4.  We  have 
made  recommendations  concerning  the  maintenance  of  children  in  nulhty 
proceedings  in  Chapter  5.^^ 


■^Section  2(1)  provides  that  "the  court  may  direct  the  husband  to  pay  [maintenance! 

to  the  wife,  unless  she  has  been  guilty  of  adultery,  during  the  joint  lives  of  the 

husband  and  wife. 
8The  power  to  make  an  order  under  s.  2  is  to  make  an  order  in  addition  to  or  in 

substitution  for  an  order  made  under  s.  1. 
9R.S.O.  1970,  c.  126. 
io/MJ.,s.  Kb). 
iiReport  on  Family  Law,  Part  IV,  Family  Property  Law,  Ontario  Law  Reform 

Commission  (1974)  at  p.  108. 
i2For  a  full  discussion  of  the  enforcement  of  maintenance  orders  against  the  estate 

of  a  spouse  see  pp.  114,  121. 
^^Graham  v.  Saville,  [1945]  O.R.  301  (C.A.),  reversing  [1944]  O.W.N.  635  (H.C.J.); 

Wedgery  v.  Dudley  (1913),  23  O.W.R.  941   (H.C.L  Master);  Anon.   (1684), 

Skin.  119,  90  E.R.  56;  see  also  A.L.I.  Restatement,  Torts,  §555  (1938). 
i^See  Chapter  5,  Section  3,  supra. 
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RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  In  nullity  proceedings,  whether  a  marriage  is  void  or  voidable, 
the  court  should  have  power  to  award  maintenance  to  either 
spouse  where  it  may  be  fit  and  just  to  do  so. 

2.  When  awarding  maintenance  in  nullity  proceedings,  whether  the 
marriage  is  void  or  voidable,  the  court  should  be  guided  by  the 
same  criteria  as  we  have  set  out  in  Chapter  4,  as  far  as  they  are 
relevant  to  the  circumstances  of  particular  cases.  In  considering 
the  "conduct  of  the  parties"  however,  the  court  should  have  the 
power  to  consider  the  conduct  of  the  parties  before  going  through 
the  form  of  marriage,  as  well  as  their  subsequent  conduct. 

3.  The  definition  of  the  term  "dependant"  under  The  Dependants' 
Relief  Act  should  be  broadened  to  permit  a  dependent  spouse, 
who  is  entitled  to  maintenance  under  an  award  made  in  nulUty 
proceedings  at  the  time  of  the  respondent's  death,  to  apply  for 
relief  against  the  respondent's  estate  under  that  Act. 

4.  Any  legislation  implementing  our  recommendations  should 
make  it  clear  that  all  statutory  and  common  law  rights  of  the 
parties  to  a  marriage  that  has  been  declared  void  or  annulled  are 
otherwise  preserved  as,  for  example,  rights  under  The  Workmen's 
Compensation  Act  and  any  right  of  action  based  on  deceit. 

5.  The  powers  of  the  court  to  make  orders  for  interim  maintenance 
in  nullity  proceedings,  or  to  vary  or  enforce  permanent  orders 
made  in  such  proceedings,  should  be  the  same  as  those  set  out 
in  Chapter  4. 


CHAPTER  8 

SUMMARY  OF  RECOMMENDATIONS 


Chapter  2     The  Reform  of  First  Principles 

1.  Support  obligations  during  marriage  should  not  be  premised,  as  now, 
upon  the  assumption  that  wives  are  inherently  dependent  upon  their 
husbands  for  support;  the  court  should  determine  in  each  case,  as  a 
question  of  fact,  whether  a  spouse  is  dependent  upon  another  for 
support. 

2.  The  law  should  recognize  a  mutual  obligation  on  the  part  of  each 
spouse  to  support  the  other  when  in  need,  to  the  extent  of  his  or  her 
ability  to  do  so. 

3.  The  spouses'  duty  to  support  each  other  during  marriage  should  be 
enforceable  by  the  court  only  in  circumstances  of  serious  marital 
discord,  as  defined  in  this  Report. 

4.  Any  legislation  enacted  to  implement  these  recommendations  should 
not  differentiate  between  the  needs  of  spouses  according  to  their 
gender.  Instead,  the  court  should  be  empowered  to  award  support 
during  marriage  to  either  spouse  and,  in  determining  whether  to  make 
an  award  of  maintenance,  the  court  should  be  guided  by  flexible 
statutory  criteria  which  may  be  applied  in  like  manner  to  both  men 
and  women. 

5.  In  determining  whether  a  spouse  is  entitled  to  receive  maintenance,  or 
in  assessing  the  amount  of  maintenance  to  be  awarded,  matrimonial 
misconduct  by  either  spouse  should  not  be  an  overriding  considera- 
tion; need,  rather  than  fault,  should  be  stressed  in  maintenance  pro- 
ceedings. 

6.  The  conduct  of  the  spouses  should  continue  to  be  a  relevant  factor  for 
the  court  to  consider  in  making  or  refusing  an  award  of  maintenance 
or  in  determining  the  nature  of  the  order  which  may  be  appropriate 
in  a  particular  case.  With  respect  to  conduct,  the  provincial  law  of 
support  should  be  applied  in  a  manner  which  conforms  more  closely 
to  the  existing  practice  of  the  courts  when  awarding  maintenance  in 
divorce  proceedings. 

7.  To  ensure  that  the  courts  do  not  give  undue  importance  to  evidence 
of  marital  misconduct  in  proceedings  for  maintenance  during  mar- 
riage: 

(a)  matrimonial  offences  such  as  adultery,  cruelty,  and  desertion 
should  be  eliminated  as  formal  grounds  for  maintenance;  and 

(b)  any  legislation  implementing  our  recommendations  should  spell 
out  the  other  factors  of  apparent  importance  in  maintenance 
proceedings  against  which  the  conduct  of  the  parties,  as  one 
factor  only,  must  be  weighed. 
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Chapter  3     Jurisdiction 


8.  As  a  result  of  the  division  of  legislative  powers  in  Canada  between 
Parliament  and  the  provincial  legislatures,  many  areas  of  family  law 
contain  constitutional  difficulties  which  have  had  significant  impact  on 
the  substance  of  the  law.  Two  constitutional  matters  in  particular  have 
concerned  us  in  this  Report:  the  limits  on  the  Ontario  Legislature's 
power  to  enact  comprehensive  legislation  on  support  obligations;  and 
the  range  of  powers  which  the  Legislature  can  confer  on  provincially 
appointed  Family  Court  judges.  There  are  a  number  of  difficult  con- 
stitutional questions  which  can  only  be  resolved  by  references  to  the 
courts  or  by  a  substantial  change  in  the  Divorce  Act.  We  have  come 
to  the  conclusion  that  it  was  unwise  for  Parliament  to  have  enacted  the 
corollary  relief  provisions  of  the  Divorce  Act.  These  provisions  have 
created  much  confusion  in  judicial  decisions,  uncertainty  as  to  the 
powers  of  the  court  and  conflicts  between  the  law  of  the  different 
provinces.  We  are  convinced  that  the  conflicts  and  uncertainties  in  the 
existing  law  could  be  best  resolved  if  the  provinces  were  free  to  under- 
take comprehensive  legislative  reform  of  the  matters  now  included 
as  corollary  relief  under  sections  10  and  11  of  the  Divorce  Act  and 
the  provincial  law  as  it  relates  to  similar  matters  during  marriage. 
This  was  in  fact  the  situation  prior  to  the  enactment  of  the  Divorce  Act 
in  1968,  and  it  had  many  advantages.  Under  the  Divorce  Act 
(Ontario),  1930  Parliament  provided  for  divorce  and  annulment  only, 
and  the  Legislature,  by  The  Matrimonial  Causes  Act,  made  provision 
for  corollary  relief  in  those  cases.  We,  therefore,  recommend  that  a 
request  be  made  to  the  federal  government  that  the  corollarv  pro- 
visions of  the  Divorce  Act  (sections  10  and  11)  be  repealed,  effective 
at  a  future  date,  to  give  the  legislatures  of  the  provinces  the  oppor- 
tunity to  enact  their  own  maintenance  and  custody  provisions.  In  such 
a  case  it  would  be  necessary  that  the  repealing  legislation  protect  the 
interests  of  those  who  had  commenced  proceedings  under  the  present 
Act. 

9.  If  sections  10  and  11  of  the  Divorce  Act  are  not  repealed,  representa- 
tions should  be  made  to  the  federal  government  that  the  Divorce  Act 
be  amended,  to  permit  a  person  who  has  moved  to  another  province 
and  who  seeks  variation  of  a  corollary  order,  to  apply  for  provisional 
variation  of  the  order  in  the  province  where  he  or  she  lives,  and  to  have 
this  variation  subsequently  confirmed  in  the  province  where  the  other 
spouse  lives. 

10.  The  Divorce  Act  should  be  amended  to  make  it  clear  that  despite  the 
fact  that  no  order  has  been  made  for  custody  or  maintenance  of  the 
children  of  the  marriage  upon  granting  a  decree  nisi,  the  court  has 
jurisdiction  to  make  subsequent  orders  as  to  their  custody  and  main- 
tenance. 

11.  Any  act  that  replaces  The  Matrimonial  Causes  Act  should  provide  that 
the  court  has  jurisdiction  to  award  maintenance,  for  either  party  or 
the  children  involved,  in  actions  for  annulment  or  the  declaration  of 
nullity  that  do  not  come  within  the  Divorce  Act. 
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12.  Since  individual  litigants  ought  not  to  bear  the  expense  of  determining 
constitutional  questions,  the  Lieutenant  Governor  in  Council  should 
be  asked  to  direct  a  reference  to  the  Court  of  Appeal  under  The 
Constitutional  Questions  Act  to  determine  the  following  questions: 

(a)  Does  an  action  for  annulment  He,  based  on  non-consummation  of 
the  marriage,  notwithstanding  that  there  is  a  right  to  petition  for 
a  divorce  where  the  non-consummation  has  continued  for  a  year? 

(b)  Does  an  action  for  annulment  lie,  on  the  grounds  of  non- 
consummation,  where  the  period  of  one  year  as  set  out  in  the 
Divorce  Act,  section  4(d)  has  not  expired? 

(c)  If  the  answers  to  (a)  and  (b)  are  yes,  are  the  provisions  of 
The  Matrimonial  Causes  Act  concerning  maintenance  ancillary  to 
actions  for  annulment  or  declarations  of  nulHty  still  effective? 

(d)  Does  an  Ontario  court  have  power  on  granting  a  decree  nisi  to 
make  an  order  which  conflicts  with  an  order  made  in  another 
province  for  custody  of  a  child,  according  to  the  statutory  or 
common  law  of  that  province  where  the  child  is  (i)  in  Ontario, 
or  (ii)  in  any  other  province? 

(e)  Where  an  order  for  custody  of  a  child  is  made  in  another 
province  on  granting  a  decree  nisi,  does  an  Ontario  court  have 
jurisdiction  to  vary  it  where  the  child  is  within  Ontario? 

(f)  Where  an  order  is  made  on  granting  a  decree  nisi  in  another 
province  for  custody  or  maintenance  of  a  child,  and  the  child  is 
in  Ontario,  has  the  Ontario  court  power  to  make  an  order  con- 
flicting with  the  original  order  (i)  under  The  Infants  Act,  or 
(ii)  under  parens  patriae  power? 

(g)  If  the  answer  to  question  (f)  is  yes,  where  the  extra-provincial 
order  made  on  granting  a  decree  nisi  is  registered  in  Ontario, 
which  order  is  the  effective  one? 

(h)  Where  a  party  to  whom  custody  of  a  child  has  been  awarded  on 
granting  a  decree  nisi  in  another  province  dies  or  has  become 
incapable  and  the  child  is  in  Ontario,  has  an  Ontario  court  any 
jurisdiction  to  make  an  order  awarding  custody  of  the  child  (i) 
to  the  surviving  spouse,  or  (ii)  to  any  other  person? 

(i)  Has  the  Supreme  Court  of  Ontario  any  prerogative  power  to 
make  orders  for  the  maintenance  of  children? 

(j)  Has  the  Supreme  Court  of  Ontario  any  power  to  vary  an  order 
for  maintenance  of  a  child  made  in  another  province  on  granting 
a  decree  nisi  as  contended  by  Anderson,  J.,  of  the  British  Colum- 
bia Supreme  Court  or  has  it  not  as  in  the  opinion  of  Wright,  J., 
of  the  Supreme  Court  of  Ontario? 

(k)  Has  the  Supreme  Court  of  Ontario  jurisdiction  to  make  an  order 
for  (i)  custody,  or  (ii)  maintenance  of  a  child  in  Ontario,  whose 
parents  have  been  divorced  in  Ontario  or  in  another  province, 
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but  concerning  whom  no  order  has  been  made  for  custody  or 
maintenance  on  granting  the  decree  nisi? 

(1)  Has  the  Supreme  Court  of  Ontario  power  to  make  an  order  for 
maintenance  of  a  spouse  where  no  order  has  been  made  on 
granting  a  decree  nisi? 

13.  A  request  should  be  made  to  the  Governor  General  in  Council  that  a 
reference  be  directed  to  the  Supreme  Court  of  Canada  to  determine 
the  constitutional  validity  of  the  provisions  of  the  Divorce  Act,  which 
gives  the  court  power  to  impose  obligations  on  a  husband  or  wife  for  the 
maintenance  of  a  child  who  is  not  a  child  of  the  marriage  that  is  being 
dissolved  but  is  a  child  of  another  relationship:  for  example,  (a)  a 
child  of  either  the  husband  or  wife  to  whom  the  other  stands  in  loco 
parentis,  or  (b)  a  child  of  neither  the  husband  or  wife  to  whom  both 
of  them  stand  in  loco  parentis,  or  (c)  an  adopted  child. 

14.  If  the  answers  to  the  questions  raised  in  paragraph  13  support  the 
constitutional  validity  of  the  provisions  in  question,  "children  of  the  mar- 
riage" should  be  redefined  to  include  legally  adopted  children  according 
to  provincial  law;  and  provision  should  be  made  to  redefine  the  ''loco 
parentis""  situation  to  include  children  who  have  been  "accepted  or 
treated  by  one  or  other  or  both  of  the  spouses  who  are  being  divorced, 
as  a  member  of  his  or  her  or  their  own  family". 

15.  Steps  should  be  taken  by  the  Government  of  Ontario,  through  the 
Uniform  Law  Conference  of  Canada,  to  develop,  in  co-operation 
with  the  governments  of  the  other  provinces  and  the  territories,  com- 
prehensive legislation  that  would  replace  The  Reciprocal  Enforcement 
of  Maintenance  Orders  Act  and  permit  a  person  who  wishes  to  vary 
an  alimony  or  maintenance  order  made  in  another  province,  to  apply 
to  have  it  provisionally  varied  in  a  court  close  to  his  home,  and  to 
have  any  variation  confirmed  in  a  court  close  to  the  respondent's 
home. 

16.  It  is  apparent  that  if  the  Divorce  Act  is  amended  to  restore  to  the 
provinces  the  power  to  legislate  concerning  corollary  relief  on  divorce, 
many  of  the  questions  we  have  outlined  for  a  reference  to  the  Court 
of  Appeal  will  be  unnecessary.  Likewise,  if  provision  is  made  for 
variation  of  corollary  orders  made  on  granting  a  decree  nisi  by  a 
"shuttlecock  procedure"  some  questions  will  be  resolved.  In  any  case, 
others  will  remain  to  be  determined  by  judicial  decision.  We  think  it  is 
wrong  that  questions  concerning  the  constitutional  powers  of  Parlia- 
ment and  the  Legislatures  and  conflicts  in  judicial  opinion  should  be 
left  to  be  settled  at  the  expense  of  litigants  where  the  maintenance 
of  spouses  and  the  custody  and  maintenance  of  children  are  involved. 

Chapter  4    Maintenance  Proceedings  in  the  Supreme  Court 

17.  The  court  should  be  empowered  to  award  maintenance  to  either 
spouse  whenever  it  is  established  that  the  spouses  are  experiencing 
marital  discord  of  such  a  degree  that  they  cannot  reasonably  be  ex- 
pected to  live  together. 
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18.  The  phrase  "marital  discord  of  such  a  degree  that  the  spouses  cannot 
reasonably  be  expected  to  live  together"  should  be  given  its  ordinary 
meaning,  and  treated  in  law  as  a  justiciable  fact  to  be  determined  by 
the  court  after  considering  all  the  circumstances  of  individual  cases. 

19.  Although  the  alleged  cause  of  marital  discord  may,  in  a  particular  case, 
be  adultery,  cruelty  or  desertion  on  the  part  of  a  respondent  spouse, 
formal  proof  of  such  offences  should  no  longer  be  required  as  a  con- 
dition precedent  to  awarding  maintenance  to  a  dependent  spouse. 
Matrimonial  offences  should  constitute  neither  formal  grounds  for 
maintenance,  nor  an  absolute  bar  to  the  recovery  of  maintenance. 

20.  Enumerated  legislative  criteria,  as  minimum  guidelines  only,  should  be 
enacted  to  assist  the  court  in  determining  whether  to  make  an  award  of 
maintenance  to  a  spouse  during  marriage  and  also  in  determining  the 
nature  and  amount  of  any  award  which  may  be  appropriate  in  a 
particular  case.  In  awarding  maintenance  to  either  spouse  during 
marriage,  the  court  should  have  regard  to  all  the  circumstances  of  the 
case,  including  the  evidence  introduced  on  the  following  matters: 

(a)  the  income,  property  and  other  financial  resources  or  benefits 
which  each  of  the  spouses  has,  or  is  reasonably  likely  to  have  in 
the  foreseeable  future; 

(b)  the  need  of  the  dependent  spouse,  in  determining  which  the  court 
may  have  regard  to  the  prior  standard  of  living  of  the  family; 

(c)  the  conduct  of  the  parties; 

(d)  the  age  of  the  parties  and  the  duration  of  the  marriage; 

(e)  the  earning  capacity,  including  the  potential  earning  capacity  of 
each  spouse,  and  in  the  case  of  the  dependent  spouse,  the  extent 
to  which  his  or  her  earning  capacity  has  been  affected  or 
diminished  by  reason  of  the  responsibilities  assumed  during 
marriage; 

(f)  the  contribution  of  each  of  the  spouses  to  the  welfare  of  the 
family,  including  any  contribution  made  by  them  in  looking  after 
the  home  or  caring  for  the  family; 

(g)  the  responsibilities  of  both  spouses,  including  their  responsibilities 
to  any  other  person  whom  either  of  them  has  a  legal  obligation  to 
support  and  their  responsibilities  to  any  other  person  whom  they, 
or  either  of  them,  are  in  fact  supporting,  to  such  extent,  if  any, 
as  the  court  in  all  the  circumstances,  and  having  regard  to  the 
public  interest,  thinks  proper; 

(h)  the  spouses'  physical  and  mental  condition. 

21.  No  weighted  importance  should  be  given  in  any  implementing  legisla- 
tion to  particular  criteria;  the  enumerated  factors  should  be  considered 
together  and  their  relative  importance  determined  by  the  court  solely 
upon  the  evidence  presented  in  individual  cases. 

22.  Whether  or  not  a  dependent  spouse  is  in  need  of  support  should  be 
determined  always  as  a  question  of  fact,  not  by  means  of  any  pre- 
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sumption  that  either  spouse  is  inherently  dependent  upon  the  other  for 
support. 

23.  All  marital  property,  regardless  of  the  governing  property  regime, 
should  be  available  to  satisfy  a  marital  support  obligation  determined 
in  accordance  with  these  proposals. 

24.  In  awarding  maintenance  on  a  lump  sum  basis,  or  in  directing  the 
transfer  of  marital  property  to  satisfy  or  to  reduce  a  support  obligation, 
the  court  should  be  governed  always  by  the  factors  which  we  have 
specified  as  being  uniquely  relevant  to  the  issue  of  maintenance.  The 
jurisdiction  of  the  court  to  award  maintenance  ought  not  to  be  exer- 
cised to  divide  marital  property. 

25.  Before  awarding  maintenance,  the  court  should  consider  and,  if  neces- 
sary, should  determine  the  spouses'  marital  property  rights  according 
to  the  matrimonial  property  regime  by  which  their  property  relations 
are  governed.  The  court  should  be  empowered  to  wind  up  a  matri- 
monial property  regime  in  divorce  proceedings  and  also  in  proceedings 
for  maintenance  during  marriage,  especially  where  there  is  no 
reasonable  prospect  of  reconciliation.  Support  obligations  should  be 
determined  always  in  the  light  of  the  respective  economic  positions  of 
the  spouses,  including  their  positions  as  to  property. 

26.  Marital  disputes  during  marriage  should  be  determined,  whenever 
possible,  in  a  single  proceeding,  particularly  where  the  dispute  involves 
a  number  of  inter-related  legal  issues.  Rules  of  procedure  should  be 
established  which  render  it  unnecessary  for  spouses  to  commence  a 
multiplicity  of  legal  proceedings  to  resolve  isolated  aspects  of  a  marital 
dispute  on  a  piecemeal  basis. 

27.  Where  it  is  established  that  there  exists  between  spouses  marital  dis- 
cord of  such  a  degree  that  they  cannot  reasonably  be  expected  to  live 
together,  a  judge  of  the  Supreme  Court,  including  a  local  judge  of  the 
High  Court  of  Justice  or,  as  the  case  may  be,  a  judge  of  any  restruc- 
tured Family  Court  appointed  under  the  provisions  of  section  96  of 
the  British  North  America  Act,  should  be  empowered  to  hear  and  to 
make  appropriate  orders  in  any  or  all  of  the  following  matters  in  a 
single  proceeding: 

(a)  the  maintenance  of  either  of  the  spouses  during  the  continuation 
of  the  marriage; 

(b)  the  custody  of  the  children  of  the  marriage; 

(c)  the  maintenance  of  the  children  of  the  marriage; 

(d)  the  winding-up  of  a  matrimonial  property  regime; 

(e)  the  determination  of  marital  property  rights; 

(f )  the  resolution  of  disputes  under  any  separation  agreement; 

(g)  the  variation,  rescission  or  enforcement  of  any  separation  agree- 
ment; 

(h)  the  rights  to  possession  of  property  and  the  peaceful  enjoyment 
thereof; 
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(i)  the  prohibition  of  either  spouse  from  molesting  or  annoying  the 
other  or  the  children  of  the  marriage; 

(j)  the  imposition  of  such  terms  and  conditions  concerning  the  fore- 
going matters  as  may  be  necessary  to  effect  a  proper  legal  ordering 
of  the  family  relations  of  discordant  spouses  and  their  children. 

28.  Where  the  spouses  are  in  agreement  on  most  issues,  but  cannot  agree 
on  some  specific  matters  concerning  which  apphcations  may  now  be 
made  to  the  court  by  originating  notice  of  motion,  or  where  the  appli- 
cant for  maintenance  believes  that  the  dispute  is  exclusively  or 
primarily  hmited  to  the  amount  of  maintenance  which  should  be  paid 
by  the  respondent,  the  Rules  should  provide  for  a  more  summary 
determination  than  by  formal  trial  of  such  a  dispute  and  of  any  of  the 
matters  enumerated  in  subparagraphs  (b)  (c)  (d)  (e)  (f)  and  (h) 
of  the  preceding  paragraph.  Upon  such  an  application  it  should  be 
imnecessary  for  the  spouses  to  establish  that  there  exists  between  them 
marital  discord  of  such  a  degree  that  they  cannot  reasonably  be 
expected  to  live  together. 

29.  Where  a  trial  is  necessary  because  the  issues  are  either  numerous, 
inter-related  or  complex,  the  dispute  should  be  determined  wherever 
possible  in  a  single  proceeding  commenced  by  a  petition  to  the  court. 

30.  If  it  appears  to  the  court  upon  any  summary  apphcation  that  it  may 
be  necessary  to  direct  the  trial  of  an  issue  between  spouses,  the  court, 
upon  its  own  motion  or  upon  application  by  either  party  at  any  time, 
should  be  able  to  direct  that  the  application  be  stayed,  that  a  petition 
be  delivered  forthwith,  and  to  make  such  interim  orders  pending  the 
hearing  of  the  petition  as  may  seem  fit  and  just.  The  court  should 
possess  similar  powers  where  there  are  unresolved  issues  outstanding 
between  the  spouses  which,  although  not  raised  by  the  applicant, 
ought  to  be  heard  and  determined  together  with  the  issues  formally 
raised  in  the  summary  apphcation. 

31.  Upon  any  petition  or  application  by  a  spouse  for  an  order  which  may 
affect,  directly  or  indirectly,  the  welfare  of  any  children  of  the  mar- 
riage, the  court,  notwithstanding  any  agreement  between  the  spouses, 
should  inquire  into  the  provision,  if  any,  which  has  been  made  for  the 
welfare,  custody  or  maintenance  of  their  children,  and  be  empowered 
to  make  any  order  concerning  the  welfare  of  the  children  as  may  seem 
necessary  or  appropriate  in  all  the  circumstances. 

32.  The  Masters  and  Local  Masters  of  the  Supreme  Court  should  have  a 
broad  jurisdiction  to  make  interim  orders  concerning  any  of  the  matters 
enumerated  in  subparagraphs  (a)  to  (c),  inclusive,  of  paragraph  27. 

33.  An  apphcation  by  a  spouse  for  maintenance  should  be  commenced  by 
way  of  petition  where  there  is  any  substantial  dispute  concerning  the 
respondent's  hability  for  maintenance;  or  where  there  are  complex 
unresolved  issues  concerning  the  spouses'  marital  property  rights 
which,  when  determined,  might  affect  the  nature  or  the  amount  of  any 
maintenance  award;  or  where  there  are  any  other  related  issues  hkely 
to  requhe  a  formal  trial  together  with  the  issue  of  maintenance  to 
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achieve  a  just,  comprehensive  or  proper  determination  of  the  marital 
dispute. 

34.  In  all  proceedings  in  which  the  maintenance  of  a  spouse  or  a  child  is 
in  issue,  the  spouses  should  be  required  to  make  a  full  and  formal 
disclosure  of  their  financial  positions  at  the  outset  of  the  proceedings 
in  a  document  served  on  the  opposite  party  and  filed  with  the  court. 

35.  If  the  spouses  are  required  under  the  Rules  of  Practice  to  disclose  their 
financial  position  in  affidavits,  provision  should  be  made  for  every  such 
affidavit  to  be  accompanied  by  a  prescribed  schedule  which,  when 
completed,  will  provide  a  satisfactory  minimum  standard  of  disclosure 
in  each  case. 

36.  As  a  general  rule,  the  parties  to  a  maintenance  proceeding  should  dis- 
close the  details  of  their  financial  position  routinely;  however,  pro- 
vision should  be  made  for  the  respondent  to  apply  to  the  court  to  be 
excused  from  making  such  disclosure  if  there  is  substantial  doubt  con- 
cerning his  or  her  liability  for  support  or  if  the  application  is  vexatious 
or  is  brought  for  any  other  improper  purpose. 

37.  Where  a  spouse  defaults  in  his  or  her  performance  under  the  terms  of 
a  written  separation  agreement,  the  agreement  should  be  capable  of 
enforcement  by  the  other  spouse  upon  a  summary  application  to  court 
without  the  necessity  in  every  case  of  issuing  a  petition  or  commencing 
an  action.  In  considering  the  variation  or  enforcement  of  a  separation 
agreement  on  a  summary  application,  the  court  should  possess  the 
same  jurisdiction  to  make  interim  orders  regarding  any  matter  in  dis- 
pute as  it  would  possess  upon  an  application  for  the  same  relief  where 
there  was  no  written  agreement  outstanding  between  the  spouses. 

38.  Where  a  court  is  required  to  interpret  the  meaning  of  disputed  pro- 
visions in  a  separation  agreement,  it  should  be  empowered,  in  the  same 
application,  to  make  any  order  concerning  the  enforcement  of  the 
agreement  as  may  seem  just  in  all  the  circumstances. 

39.  In  formulating  such  new  rules  of  procedure  as  may  be  necessary  to 
complement  or  to  give  practical  effect  to  our  proposals  for  reform  of 
the  substantive  family  law,  every  effort  should  be  made  to  discourage 
the  undue  and  misplaced  emphasis  now  sometimes  given  to  trial  tactics 
in  the  resolution  of  marital  disputes.  Adversary  techniques  should  be 
used  more  selectively  and,  wherever  possible,  should  be  accompanied 
by  pretrial  conferences,  or  by  conciliation,  mediation  or  like  procedures 
designed  to  keep  open  the  possibility  of  consensus  and  to  promote 
bargaining  in  good  faith,  even  as  the  litigation  proceeds. 

40.  The  scope  of  the  orders  which  the  court  may  make  in  awarding  main- 
tenance during  marriage  should  be  vastly  expanded;  the  court  should 
not  be  restricted,  as  now,  to  ordering  merely  unsecured  periodic  pay- 
ments by  a  husband  to  a  wife,  for  the  joint  lives  of  the  parties,  or 
until  further  order. 

41.  In  addition  to  the  limited  orders  which  the  court  may  now  make  in 
proceedings  for  maintenance  during  marriage,  the  court  should  be 
empowered  in  appropriate  cases  to  order: 
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(a)  a  lump  sum  payment  to  supplement  or  replace  periodic  payments 
of  maintenance; 

(b)  that  maintenance,  whether  awarded  as  a  lump  sum  or  as  periodic 
payments,  be  secured; 

(c)  that  a  spouse  shall  pay  maintenance  and,  in  addition,  provide 
security  for  the  payment  of  such  maintenance; 

(d)  that  the  maintenance  order  shall  itself  constitute  a  charge  against 
any  interest  of  the  respondent  in  specified  property; 

(e)  the  transfer  of  marital  property,  or  of  any  interest  in  such 
property,  exclusively  for  the  purpose  of  reducing  or  satisfying  a 
support  obligation  determined  in  accordance  with  our  recom- 
mendations; 

(f)  that  maintenance  be  paid  for  a  hmited  period  only,  or  until  the 
happening  of  a  specified  event,  provided  that  the  court  should 
retain  jurisdiction  to  extend  or  to  award  maintenance  beyond  the 
prescribed  period  or  after  the  occurrence  of  any  specified  event; 

(g)  the  payment  of  a  lump  sum  or  of  increased  periodic  payments  to 
enable  a  dependent  spouse  to  meet  debts  reasonably  incurred  for 
his  or  her  own  support  prior  to  the  commencement  of  main- 
tenance proceedings. 

42.  The  court  should  have  a  broad  power  to  vary  maintenance  orders  in 
the  event  of  a  material  change  in  the  circumstances  of  either  spouse. 
The  court's  power  to  vary  maintenance  orders  should  include: 

(a)  the  power  to  increase  or  decrease  maintenance  prospectively,  and 
to  discharge  or  suspend,  an  order  for  periodic  payments  or  in- 
stalments due  under  a  lump  sum  award; 

(b)  the  power  to  vary  or  discharge  an  order  for  security  and  to  vary 
the  terms  of  the  security; 

(c)  the  power  to  vary  an  order  for  periodic  payments  by  awarding  a 
lump  sum  in  addition  to  or  in  lieu  of  the  periodic  payments. 

43.  Lump  sum  awards  should  be  subject  to  variation  by  the  court  only 
upon  proof  of  a  substantial  or  unforeseen  change  of  circumstances, 
particularly  where  the  award  was  intended  to  be  in  full  satisfaction  of 
a  support  obligation.  The  powers  to  vary,  by  decreasing,  lump  sum 
awards  should  be  confined  to  amounts  unpaid  under  the  order. 

44.  The  court  should  have  no  jurisdiction  to  vary  periodic  payments  of 
maintenance  retrospectively. 

45.  An  order  for  maintenance  made  during  marriage  should  terminate 
upon  the  death  of  either  spouse.  Upon  the  death  of  a  respondent 
spouse,  the  rights  of  the  surviving  spouse  and  any  dependent  children 
should  be  determined  under  The  Dependants'  Relief  Act  as  amended 
to  accord  with  our  earlier  recommendations  concerning  this  legislation 
in  our  Report  on  Family  Property  Law. 
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46.  An  order  for  maintenance  during  marriage  should  terminate  upon 
divorce.  This  would  include  any  order  for  the  payment  of  a  lump  sum, 
which,  at  the  time  of  the  divorce,  is  not  yet  due.  The  issue  of  main- 
tenance after  divorce  should  be  determined,  as  now,  in  divorce 
proceedings.  However,  the  Divorce  Act  should  be  amended  to  provide 
that  the  court  should  respect,  wherever  possible,  orders  for  main- 
tenance made  during  marriage,  particularly  those  intended  to  be  in  full 
satisfaction  of  a  support  obligation. 

47.  The  Divorce  Act  should  be  amended  to  permit  the  court  to  entertain 
an  application  for  maintenance  after  the  granting  of  the  decree  nisi 
where  the  issue  of  maintenance  was  not  considered  at  trial.  Leave  of 
the  court  should  be  required  before  making  such  an  application. 

*48.  The  court  should  have  the  power  to  vary  or  to  discharge  arrears  of 
maintenance  accumulated  during  marriage,  upon  such  terms  as  seem  fit 
and  just. 

49.  Arrears  owing  at  the  date  of  death  of  a  dependent  spouse  should  be 
treated  as  a  debt  owing  to  the  dependant's  estate,  subject  to  the  right  of 
the  respondent  to  apply  to  the  court  for  relief  against  arrears. 

50.  Arrears  owing  at  the  date  of  death  of  a  respondent  spouse  should  be 
treated  as  a  debt  of  the  deceased's  estate,  subject  to  the  right  of  the 
personal  representative  of  the  deceased  to  apply  to  the  court  for  relief 
against  arrears. 

51.  Interim  maintenance  should  be  awarded,  where  necessary,  to  either 
spouse  upon  the  basis  of  need  determined  as  a  question  of  fact,  with- 
out the  aid  of  the  existing  presumption  that  wives  are  always  inherently 
dependent  upon  their  husbands  for  support. 

52.  The  court  should  have  jurisdiction,  similar  to  that  now  exercised  under 
section  10  of  the  Divorce  Act,  to  award  interim  maintenance  for  a 
period  which,  in  appropriate  circumstances,  may  predate  the  com- 
mencement of  the  maintenance  proceedings. 

53.  The  standard  of  support  reflected  by  interim  maintenance  awards 
should  continue  to  be  governed  by  the  essential  purpose  for  which  they 
are  made:  to  enable  a  dependent  spouse  in  need  of  support  to  be 
maintained  pending  the  court's  final  determination  of  the  respondent's 
support  obligation. 

54.  The  authority  of  the  court  to  order  interim  support  should  be  confined, 
as  at  present,  to  orders  providing  for  periodic  payments  of  main- 
tenance. 

55.  Interim  alimony,  once  it  has  been  ordered,  should  not  be  subject  to 
subsequent  variation. 

56.  An  applicant  who  fails  to  obtain  a  permanent  order  for  maintenance 
should  be  required  to  repay  interim  maintenance  paid  by  the  success- 
ful respondent  under  an  interim  order  if,  upon  the  evidence  at  trial, 


*The  Honourable  James  C.  McRuer  dissents  from  this  Recommendation  for  reasons 
recorded  at  p.  121  supra. 
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the  court  is  of  the  opinion  that  it  would  be  unjust  for  the  applicant  to 
retain  the  benefits  received  under  the  interim  order. 

57.  The  court  should  be  empowered  to  vary  a  separation  agreement  be- 
tween spouses  if  it  is  established  that  the  agreement  was  unfair,  or  that 
there  has  been  a  substantial  change  in  circumstances  rendering  it  unfair 
for  the  one  spouse  to  have  to  perform  his  obligations  unmitigated,  or 
for  the  other  to  have  to  accept  the  amounts  agreed  upon. 

58.  Unless  a  separation  agreement  expressly  provides  that  maintenance 
provisions  are  to  bind  the  estate  of  the  maintaining  spouse,  the  rights 
of  persons  being  supported  under  a  separation  agreement  should  be 
determined  under  The  Dependants'  Relief  Act  as  amended  in  accord- 
ance with  our  recommendations  in  the  Report  on  Family  Property 
Law. 

59.  The  failure  of  a  dependent  spouse  to  remain  chaste  should  no  longer 
constitute  an  automatic  defence  to  an  action  brought  under  a  sepa- 
ration agreement  which  contains  a  dum  casta  clause,  nor  automatically 
entitle  the  maintaining  spouse  to  have  the  agreement  varied.  The  con- 
duct of  a  spouse,  whatever  its  nature,  should  always  be  weighed 
carefully  against  the  other  factors  of  apparent  importance  in  main- 
tenance proceedings,  as  set  out  in  this  Report. 

60.  In  proceedings  for  maintenance  during  marriage,  as  in  divorce  pro- 
ceedings, costs  should  be  within  the  discretion  of  the  court,  and  taxable 
as  in  ordinary  actions. 

61.  The  court  should  be  given  the  power  to  order  the  attachment  of  a 
respondent's  earnings  as  a  means  of  enforcing  the  payment  of  main- 
tenance. However,  it  should  be  necessary  for  the  dependent  spouse  to 
apply  to  the  court  for  an  attachment  order  and  such  an  order  should 
be  made  only  upon  proof  of  default  by  the  respondent  in  making 
payments  under  a  maintenance  order. 

62.  The  Employment  Standards  Act  should  be  amended  to  provide  that 
no  employer  shall  dismiss  or  suspend  an  employee  upon  the  ground  that 
the  employee's  earnings  have  become  subject  to  an  attachment  order. 

63.  Priority  should  be  given  to  an  attachment  order  over  any  subsequent 
claims  by  creditors  against  the  respondent's  earnings,  and  amounts 
collected  under  an  attachment  order  should  not  be  subject  to  pro  rata 
distribution  among  creditors  under  The  Creditors*  Relief  Act. 

64.  Section  81  of  The  Judicature  Act  should  be  amended  to  permit  the 
registration  of  any  maintenance  order  of  the  Supreme  Court,  including 
an  order  for  maintenance  in  divorce  proceedings,  against  a  respondent's 
interest  in  any  land.  The  court  should  be  empowered  to  vary  or  dis- 
charge the  security  interest  created  by  such  registration. 

65.  The  existing  law  provides  that  claims  for  maintenance,  including 
arrears,  are  not  recoverable  in  the  bankruptcy  of  a  respondent  spouse, 
and  that  a  discharge  in  bankruptcy  obtained  by  the  respondent  does 
not  affect  liability  under  the  maintenance  order.  We  recommend  no 
change  in  the  existing  law. 
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66.  The  court  should  be  empowered  in  maintenance  proceedings,  whether 
before  judgment  or  subsequently,  to  enjoin  a  disposition  of  property 
by  a  respondent  spouse  which  is  intended  to  defeat  a  claim  for  main- 
tenance, or  to  prevent  its  enforcement. 

67.  The  court  should  have  the  power  in  maintenance  proceedings  during 
marriage,  either  before  or  after  judgment,  to  set  aside  dispositions  of 
property,  other  than  dispositions  to  bona  fide  purchasers  for  value, 
made  with  intent  to  defeat  a  maintenance  claim,  or  to  prevent  the 
enforcement  of  a  maintenance  order. 

68.  The  doctrine  of  the  wife's  agency  of  necessity  should  be  aboHshed. 

69.  No  action  should  be  taken  to  repeal  the  existing,  but  rebuttable,  pre- 
sxmiption  that  a  wife  has  authority  to  pledge  her  husband's  credit  for 
household  necessaries. 

Chapter  5     The  Support  of  Children 

70.  The  law  should  recognize  an  obligation  on  the  part  of  both  parents 
to  support  their  children,  to  the  extent  that  each  parent  is  able  to  do 
so  and  having  regard  to  the  means  and  needs  of  the  children. 

71.  The  nature  and  scope  of  the  legal  obligation  to  maintain  a  child  should 
not  differ  without  good  reason  from  statute  to  statute;  therefore,  to  the 
extent  that  is  possible,  all  statutes  concerned  with  the  award  of  child 
support  should  deal  with  these  matters  uniformly. 

72.  A  child  should  be  defined  as: 

(a)  a  natural  child,  born  in  lawful  wedlock; 

(b)  a  natural  child,  bom  out  of  lawful  wedlock; 

(c)  an  adopted  child;  and 

(d)  a  child  to  whom  a  person  stands  in  loco  parentis,  in  the  sense 
that  the  child  has  been  accepted  or  treated  as  a  member  of  that 
person's  family. 

73.  Anyone  who  stands  in  loco  parentis  to  a  child,  in  the  sense  we  have 
defined,  should  in  principle  be  under  the  same  obligation  to  support 
the  child  as  a  natural  parent  would  be,  and  should  be  deemed  to  be  a 
parent  for  the  purpose  of  child  maintenance. 

*74.    The  legal  obligation  of  a  parent  to  support  a  child  should  terminate  on 
the  child's  attaining  eighteen  years  of  age  or  marrying  under  that  age. 

75.  The  conduct  of  the  child  should  not  be  relevant  to  the  right  of  a  person 
to  apply  to  the  court  for  child  maintenance,  but  may  be  relevant  in 
establishing  liability  and  quantum. 

76.  The  court  should  be  empowered  under  The  Infants  Act  to  entertain  an 
application  for  child  maintenance  and  to  make  any  order  providing  for 
such  maintenance  as  may  seem  fit  and  just  in  all  the  circumstances, 
notwithstanding  that  no  application  for  custody  may  have  been  made. 


* 


The  Honourable  James  C.  McRuer  and  William  R.  Poole,  Q.C.  dissent  in  part 
from  this  recommendation:  see  page  156  supra. 
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77.  Any  person  should  have  the  right  to  apply  under  The  Infants  Act  for 
the  custody  of  a  child.  The  right  to  apply  should  not  depend  on 
whether  the  applicant  has  care  and  control  of  the  child  when  the 
application  is  made. 

78.  In  making  an  award  for  child  maintenance,  the  paramount  considera- 
tion should  be  the  best  interests  of  the  child,  having  regard  to  all  the 
circumstances  of  the  case,  including  the  standard  of  living  previously 
enjoyed  by  the  child,  as  well  as  the  financial  needs  and  means  of  the 
child,  of  the  parents,  and  of  any  person  who  seeks  maintenance  on 
behalf  of  the  child. 

79.  In  providing  for  the  maintenance  of  children,  the  court  should  be 
empowered  to  make  one  or  more  of  the  following  awards: 

(a)  periodic  awards,  including  awards  of  limited  duration; 

(b)  lump  sum  awards,  for  extraordinary  expenses  or  special  purposes 
which  may  not  be  met  by  periodic  payments; 

(c)  secured  periodic  payments,  including  periodic  payments  secured 
by  charges  on  any  interest  that  the  respondent  spouse  may  have 
in  specified  property; 

(d)  interim  awards; 

(e)  retrospective  awards,  from  and  after  the  date  of  any  failure  to 
maintain  the  child,  such  awards  to  reimburse  persons  for  expenses 
incurred  in  supporting  the  child. 

80.  Any  person,  who  has  had  the  care  and  control  of  a  child,  should  have 
the  right  to  apply  for  a  retrospective  award  to  reimburse  him  for 
expenses  incurred  in  supporting  the  child. 

81.  The  court  should  have  power  to  vary  or  discharge  orders  providing  for 
the  maintenance  of  children  in  the  event  of  a  change  in  circumstances, 
but  there  should  be  no  power  to  vary  or  discharge  retrospectively. 

82.  The  court  should  have  the  power  to  vary  or  discharge  arrears  of  child 
maintenance,  if  it  thinks  fit  and  just  to  do  so,  having  regard  to  all  the 
circumstances  of  the  case. 

83.  Where  the  parents  of  a  child,  in  respect  of  whom  a  maintenance  award 
has  been  made,  become  reconciled,  the  court  may  make  such  order, 
as  it  deems  just,  concerning  any  arrears  of  child  maintenance  which 
have  accumulated  pursuant  to  an  order  made  under  The  Infants  Act. 

84.  Where  a  child  or  a  person  receiving  maintenance  on  his  behalf  dies, 
any  accumulated  arrears  of  maintenance  should  continue  to  be  collec- 
table in  the  same  manner  as  any  other  arrears;  but  the  court  may  vary 
or  discharge  the  amount  of  any  such  arrears,  if  it  thinks  fit  and  just  to 
do  so,  having  regard  to  all  the  circumstances  of  the  case. 

85.  Where  a  person  paying  child  maintenance  dies,  any  accumulated 
arrears  of  maintenance  should  be  collectable  against  his  estate  in  the 
same  manner  as  a  debt,  except  that  the  court  may  vary  or  discharge 
the  amount  of  any  such  arrears,  if  it  thinks  fit  and  just  to  do  so,  having 
regard  to  all  the  circumstances  of  the  case. 
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86.  The  powers  and  the  obligations  of  the  Official  Guardian  in  proceedings 
under  either  The  Matrimonial  Causes  Act  or  The  Infants  Act  to 
investigate  and  report  on  all  matters  relating  to  the  custody  and  main- 
tenance of  children  should  be  extended  generally  to  include  children 
who  are  sixteen  or  seventeen  years  of  age. 

87.  The  surrogate  court  should  cease  to  have  jurisdiction  concerning  the 
custody  and  maintenance  of  children;  this  jurisdiction  should  be  con- 
ferred upon  the  county  and  district  court,  subject  to  the  proceedings 
being  removed  to  the  Supreme  Court,  upon  application  to  that  Court 
by  either  of  the  parties. 

Chapter  6     Summary  Proceedings  for  Maintenance  in  Family  Court 

88.  The  existing  quasi-criminal  proceedings  for  maintenance  in  the  family 
court  should  be  replaced  by  a  new  civil  procedure,  summary  in  charac- 
ter and  similar  to  that  now  employed  in  the  Small  Claims  Court. 

89.  To  initiate  a  claim  for  maintenance  the  applicant  should  be  required 
to  file  with  the  family  court  a  Notice  of  Claim  and  Hearing,  together 
with  a  sworn  statutory  declaration  by  the  applicant  setting  forth  in  a 
prescribed  form  the  particulars  of  his  or  her  financial  position.  Service 
of  these  documents  upon  the  respondent  should  be  effected  by  officers 
of  the  family  court. 

90.  The  respondent  should  be  entitled  to  dispute  the  claim  in  writing,  but 
should  not  be  required  to  do  so.  Before  trial,  the  respondent  should 
be  required  only  to  file  with  the  family  court  within  a  specified  period 
following  the  service  of  the  Notice  of  Claim  and  Hearing  a  sworn 
statutory  declaration  setting  forth  in  a  prescribed  form  the  particulars 
of  his  or  her  financial  position. 

91.  The  respondent  should  have  the  right  to  apply  to  the  court  to  have  the 
filing  of  the  prescribed  statutory  declaration  deferred  until  the  applicant 
has  established  a  prima  facie  entitlement  to  maintenance.  The  court 
should  be  empowered  to  defer  the  filing  where  it  appears  to  the  court 
that  the  respondent  may  have  a  good  defence  to  the  claim. 

92.  Where  an  application  is  made  to  the  court  to  vary  or  discharge  an 
existing  maintenance  order,  both  parties  should  be  required  before  the 
hearing  to  file  with  the  family  court  the  prescribed  statutory  declaration. 

93.  Upon  being  required  to  appear  on  a  show  cause  hearing,  the  respond- 
ent should  be  required  to  file  the  prescribed  statutory  declaration. 

94.  In  the  case  of  an  application  for  child  maintenance,  a  procedure  should 
be  adopted  to  obtain  information  concerning  the  financial  position  of 
the  child  or  of  any  third  party  who  might  be  under  a  legal  obligation 
to  support  the  child. 

95.  Where  an  applicant  refuses  to  complete  the  declaration,  the  application 
should  be  considered  as  incomplete  and  it  should  not  be  processed. 

96.  The  failure  by  a  respondent,  without  lawful  excuse,  to  complete  the 
declaration  should  be  an  offence  punishable  on  summary  conviction. 
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97.  Where  either  party  knowingly  makes  a  false  declaration,  it  should  be 
an  offence  punishable  on  summary  conviction. 

98.  Entitlement  to  maintenance  in  family  court  should  be  governed  by  the 
same  principles  of  law  which  we  have  recommended  be  applied  in  the 
Supreme  Court  and  the  county  and  district  courts  or,  as  tie  case  may 
be,  in  any  restructured  family  court. 

99.  Desertion  should  be  abolished  as  a  ground  for  awarding  maintenance 
to  a  spouse  or  a  child  in  family  court. 

100.  The  family  court  should  be  empowered  to  award  maintenance  to  either 
spouse  upon  the  grounds  that: 

(a)  there  exists  between  the  spouses,  marital  discord  of  such  a  degree 
that  they  cannot  reasonably  be  expected  to  live  together;  and 

(b)  the  applicant  is  not  receiving,  or  is  not  likely  to  receive  from  the 
respondent,  such  maintenance  as  is  reasonable  in  all  the  circum- 
stances. 

101.  The  failure  by  a  parent  to  maintain  a  child  should  be  the  sole  ground 
upon  which  the  family  court  is  empowered  to  order  that  a  parent  con- 
tribute toward  the  maintenance  of  the  child. 

102.  The  amount  of  maintenance  which  may  be  awarded  in  the  family  court 
should  be  determined  always  with  due  regard  to  the  fact  that  such 
maintenance  is  awarded  in  summary  proceedings,  essentially  for  the 
relief  of  family  dependants  deprived  of  the  necessities  of  life,  and  by  a 
court  of  limited  jurisdiction.  The  court's  jurisdiction  to  award  main- 
tenance, however,  should  not  be  defined  by  any  monetary  limits. 

103.  In  determining  whether  to  award  maintenance  to  a  spouse  and  the 
nature  or  the  amount  of  any  award  which  it  is  appropriate  to  make, 
the  family  court  should  have  regard  to  all  the  circumstances  of  the  case 
and  to  the  considerations  which  we  have  specified  in  Chapter  4,  so  far 
as  they  are  relevant  upon  the  evidence  adduced  in  particular  cases: 

(a)  the  income,  property  and  other  financial  resources  or  benefits 
which  each  of  the  spouses  has,  or  is  reasonably  likely  to  have  in 
the  forseeable  future; 

(b)  the  need  of  the  dependent  spouse,  in  determining  which,  the  court 
may  have  regard  to  the  prior  standard  of  living  of  the  family; 

(c)  the  conduct  of  the  parties; 

(d)  the  age  of  the  parties  and  the  duration  of  the  marriage; 

(e)  the  earning  capacity,  including  the  potential  earning  capacity  of 
each  spouse,  and  in  the  case  of  the  dependent  spouse,  the  extent 
to  which  his  or  her  earning  capacity  has  been  affected  or  dimin- 
ished by  reason  of  the  responsibilities  assumed  during  marriage; 

(f)  the  contribution  of  each  of  the  spouses  to  the  welfare  of  the 
family,  including  any  contribution  made  by  them  in  looking  after 
the  home  or  caring  for  the  family; 
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(g)  the  responsibilities  of  both  spouses,  including  their  responsibilities 
to  any  other  person  whom  either  of  them  has  a  legal  obligation 
to  support  and  their  responsibilities  to  any  other  person  whom  they, 
or  either  of  them,  are  in  fact  supporting,  to  such  extent,  if  any,  as 
the  court  in  all  the  circumstances,  and  having  regard  to  the  public 
interest,  thinks  proper; 

(h)  the  spouses'  physical  and  mental  condition. 

104.  In  awarding  maintenance  for  children,  the  family  court  should  be  re- 
quired to  have  regard  to  all  the  circumstances  of  the  case,  including 
the  financial  needs  and  means  of  the  child,  of  the  parents  and,  as  the 
case  may  be,  of  any  one  who  stands  in  loco  parentis  to  the  child,  in 
the  sense  in  which  we  have  defined  that  term  in  Chapter  5. 

105.  Upon  any  appUcation  by  a  spouse  to  the  family  court  for  an  order 
which  may  affect,  directly  or  indirectly,  the  welfare  of  any  children  of 
the  marriage,  the  family  court,  notwithstanding  any  agreement  be- 
tween the  spouses,  should  be  under  a  duty  to  inquire  into  the  provision 
which  has  been  made  for  the  welfare,  custody  or  maintenance  of  their 
children,  and  be  empowered  to  make  such  orders  concerning  the 
welfare,  custody,  or  maintenance  of  the  children  as  may  seem  necessary 
or  appropriate  in  all  the  circumstances. 

106.  Immediate  and  regular  financial  assistance  should  continue  to  be  pro- 
vided under  existing  welfare  programs  to  dependent  spouses  and 
children  who  are  in  need  by  reason  of  the  inability  or  refusal  of  a 
person  under  a  duty  to  maintain  to  discharge  the  support  obligation. 

107.  Wherever  feasible,  and  in  particular  in  larger  metropolitan  areas, 
financial  assistance  should  be  made  available  to  dependent  spouses  and 
children  through  a  welfare  office  located  in  the  family  court  and  staffed 
by  officers  of  municipal  and  provincial  welfare  administration. 

108.  A  municipal  or  provincial  welfare  agency  which  is  providing,  or  which 
has  provided,  financial  assistance  to  a  dependent  spouse  or  child  should 
be  able  to  commence  proceedings  in  its  own  right  in  the  family  court 
against  any  person  under  an  obHgation  to  maintain  the  spouse  or  child. 

109.  The  court,  in  determining  whether  to  make  a  maintenance  order  in 
favour  of  the  welfare  agency  and,  if  so,  in  what  amount,  should  be 
guided  by  the  criteria  which  we  propose  should  govern  awards  of 
maintenance  in  the  family  court. 

110.  Financial  assistance  should  continue  to  be  provided  to  dependent 
spouses  and  children  in  accordance  with  the  criteria  which  now  govern 
eligibility  for  welfare  assistance,  as  these  criteria  may  be  modified  to 
reflect  our  proposed  changes  in  the  law  governing  support  obligations 
including: 

(a)  the  elimination  of  proof  of  desertion  as  a  condition  to  obtaining 
maintenance; 

(b)  the  principle  of  mutual  support  obligations;  in  particular,  the  right 
of  a  dependent  husband  to  apply  to  the  court  for  maintenance,  and 
the  obligation  of  both  parents  to  contribute  to  the  support  of  their 
children; 
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(c)  the  right  of  municipal  or  provincial  welfare  administrations  to 
commence  proceedings  in  their  own  right  against  any  person 
under  an  obligation  to  maintain. 

111.  The  present  program  of  automatic  enforcement  of  maintenance  orders 
by  family  court  personnel  should  be  fully  implemented  as  soon  as 
possible  throughout  the  province.  The  additional  staff  and  facilities 
required  for  full  and  effective  operation  of  the  program  should  be  made 
available. 

112.  An  enforcement  branch  should  be  established  in  each  local  oflice  of 
the  family  court.  Wherever  feasible  the  enforcement  branch  should  be 
staffed  by  personnel  who  alone  would  be  responsible  for  the  auto- 
matic enforcement  program. 

113.  Automatic  enforcement  should  not  be  limited  to  the  commencement 
of  show  cause  proceedings  against  defaulting  spouses  and  parents.  The 
automatic  enforcement  program  should  be  expanded,  and  staff  of  the 
Enforcement  Branch  should  be  responsible  for  enforcing  payment 
under  all  maintenance  orders  of  the  court  in  accordance  with  both  the 
proposed  enforcement  procedures  and  those  which  now  exist  such  as 
garnishment  and  execution. 

114.  Personnel  of  the  Enforcement  Branch  should  be  used  to  trace  missing 
spouses  or  missing  parents  so  that  maintenance,  custody  or  affiliation 
proceedings  may  be  initiated  and  maintenance  or  custody  orders  may 
be  enforced.  To  this  end  such  personnel  should  be  empowered  to  re- 
quire all  Ontario  ministries  and  agencies  to  disclose  from  their  official 
records  the  addresses  of  those  being  sought. 

115.  The  Federal  Government  should  be  requested  to  introduce  legislation 
requiring  the  Unemployment  Insurance  Commission  to  disclose 
from  their  records,  on  the  request  of  a  family  court  judge,  the  addresses 
of  those  being  sought  by  the  Enforcement  Branch.  Provincial  legis- 
lation should  provide  that  judges  may  request  this  information  only 
when  other  attempts  to  trace  the  spouse  or  parent  have  failed. 

116.  Information  obtained  from  provincial  agencies  or  from  the  Unemploy- 
ment Insurance  Commission  should  be  used  only  for  the  purpose  of 
locating  persons  being  sought  by  the  Enforcement  Branch. 

117.  Those  persons  involved  in  the  tracing  program  should  be  employees 
of  the  Ministry  of  the  Attorney  General,  rather  than  the  Ministry  of 
Community  and  Social  Ser\dces.  The  possibility  of  using  parental 
support  workers,  transferred  from  the  Ministry  of  Community  and 
Social  Services  to  the  Ministry  of  the  Attorney  General,  should  be 
considered. 

118.  The  family  court  should  be  given  the  power  to  order,  at  trial,  that  the 
staff  of  the  Enforcement  Branch  investigate  and  report  on  the  economic 
circumstances  of  the  parties.  The  staff  should  not  be  empowered  to 
compel  third  parties  to  disclose  such  information;  but  if,  in  the  course 
of  its  investigation,  the  staff  obtains  wage  certificates  from  former  or 
present  employers,  these  should  be  admissible  in  court  as  prima  facie 
proof  of  the  information  they  contain. 
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119.  Any  report  of  the  Enforcement  Branch  on  the  economic  circum- 
stances of  the  parties  should  be  admissible  in  evidence  at  trial  and  the 
person  who  prepared  the  report  should  be  present  in  court,  if  required, 
for  the  purpose  of  cross-examination.  Both  parties  to  the  proceeding 
should  be  entitled  to  receive  a  copy  of  the  report  before  trial.  The 
information  contained  in  it  should  not  be  disclosed  except  for  the 
purposes  of  the  court. 

120.  The  family  court  should  be  empowered,  within  the  limits  of  the  juris- 
diction that  can  be  conferred  on  a  provincially  appointed  judge: 

(a)  to  order  the  payment  of  a  modest  lump  sum,  in  addition  to 
periodic  payments,  for  the  purpose  of  meeting  special  needs; 

(b)  to  order  periodic  payments,  including  periodic  payments  of  limited 
duration  or  until  the  happening  of  a  specified  event,  in  which  case 
the  recipient  of  the  award  should  be  free  to  apply  to  the  court 
to  have  it  extended,  or  to  re-apply  for  maintenance  after  the  ex- 
piration of  the  specified  period; 

(c)  to  order  that  a  maintenance  payment,  whether  lump  sum  or 
periodic,  be  secured; 

(d)  to  order  that  a  spouse  or  someone  under  an  obligation  to  sup- 
port a  child  shall  pay  maintenance,  and  in  addition,  provide 
security  for  the  payment  of  such  maintenance; 

(e)  to  order  that  the  maintenance  order  shall  itself  constitute  a  charge 
against  any  interest  that  the  respondent  may  have  in  any  specified 
property; 

(f)  subject  to  the  rights  of  third  parties,  to  order  the  transfer  of 
personal  property  from  one  spouse  to  another,  or  to  make  orders 
concerning  the  right  to  its  use; 

(g)  when  awarding  maintenance  and  subject  to  the  rights,  if  any,  of 
third  parties  in  the  family  residence  and  subject  to  such  con- 
ditions as  the  court  may  impose,  to  order  that  a  spouse  or  parent 
have  the  right  to  occupy  or  use  the  family  residence  until  the 
rights  of  the  spouses  or  parents  in  such  residence  are  determined 
by  agreement  or  by  a  court  of  competent  jurisdiction,  or  until 
suitable  alternative  provision  is  made  for  the  accommodation  of 
any  dependent  spouse,  parent  or  children; 

(h)  to  require  one  spouse  to  enter  into  a  recognizance  not  to  molest 
the  other  spouse  or  to  interfere  with  the  other  spouse's  enjoy- 
ment of  his  or  her  civil  rights,  including  the  right  to  possession 
of  property;  and  to  make  similar  orders  to  prevent  parents  from 
molesting  or  abusing  their  children; 

( i )  upon  adjourning  an  application  for  maintenance  of  a  spouse, 
to  make  interim  orders  concerning: 

(i)  maintenance  of  spouses; 

(ii)  maintenance  of  children; 
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(iii)  custody  of  children  and  rights  of  access; 

(iv)  non-molestation  of  a  spouse  or  children; 

(v)  possession  of  the  family  residence. 

(j)    upon  adjourning  an  application  for  maintenance  or  custody  of  a 
child,  to  make  interim  orders  concerning: 

(i)  maintenance  of  children; 

(ii)  custody  of  children  and  rights  of  access; 

(iii)  non-molestation  of  children; 

(iv)  possession  of  the  family  residence,  but  only  in  favour  of  a 
parent  of  the  children. 

121.  The  family  court  should  be  empowered  to  deal  with  the  issues  of  the 
custody  of  and  rights  of  access  to  children  whether  or  not  an  appli- 
cation has  been  made  for  their  maintenance;  either  party  should  have 
the  right  to  remove  custody  proceedings  from  the  family  court  into 
the  Supreme  Court  or  the  county  and  district  courts  with  leave  of  a 
judge  of  the  court  to  which  the  proceedings  are  sought  to  be  removed. 

122.  An  order  for  maintenance  in  the  family  court,  either  for  spouses  or 
children,  should  terminate  upon  the  death  of  any  party,  or  upon 
divorce.  The  right  to  maintenance  of  any  dependants  after  the  death 
of  a  respondent  should  be  determined  under  The  Dependants'  Relief 
Act.  The  right  to  maintenance  in  the  event  of  divorce,  should  be  de- 
termined by  the  court  having  jurisdiction  in  the  divorce  proceedings. 

*123.  The  family  court  should  be  empowered  to  vary  or  discharge  arrears 
of  maintenance  upon  such  terms  as  seem  fit  and  just. 

124.  Where  the  parents  of  a  child,  in  respect  of  whom  a  maintenance  order 
has  been  made,  become  reconciled,  the  right  to  collect  arrears  should 
not  be  automatically  terminated.  The  family  court  should  be  em- 
powered to  make  such  order  as  it  deems  just  concerning  any  arrears 
which  have  accumulated  pursuant  to  an  order  made  by  that  court. 

*  125.  Upon  the  death  of  a  person  paying  maintenance,  any  accumulated 
arrears  owing  at  the  date  of  death  should  be  treated  as  a  debt  of  the 
estate,  subject  to  the  right  of  the  personal  representative  to  apply  to  the 
court  for  variation  or  discharge  of  the  amount  of  the  arrears. 

126.  Upon  the  death  of  a  recipient,  or  in  the  case  of  child  support,  on  the 
death  of  the  child,  any  accumulated  arrears  of  maintenance  should 
continue  to  be  collectable;  but  the  court  may  vary  or  discharge  the 
amount  of  any  such  arrears,  if  it  thinks  fit  and  just  to  do  so,  having 
regard  to  all  the  circumstances  of  the  case. 

127.  The  family  court  should  be  empowered  to  vary  or  discharge  any  order 
upon  proof  of  a  material  change  in  circumstances. 


*The  Honourable  James  C.  McRuer  dissents  from  the  recommendations  for  reasons 
recorded  on  p.  200. 
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128.  The  court  should  be  empowered  to  rehear  any  application  for  an 
order  when  evidence  has  become  available  that  was  not  available  upon 
the  previous  hearing  and  that  could  not  by  reasonable  means  have 
come  to  the  attention  of  the  applicant. 

129.  Where  there  has  been  a  default  under  a  maintenance  order,  the  family 
court  should  be  able  to  order  the  attachment  of  the  respondent's 
earnings.  The  attachment  order  should  have  priority  over  subsequent 
claims  against  earnings,  and  money  recovered  under  the  order  should 
not  be  subject  to  distribution  under  The  Creditors'  Relief  Act. 

130.  Section  81  of  The  Judicature  Act  should  be  amended  to  permit  ex- 
pressly the  registration  against  land  of  maintenance  orders  made  in 
the  family  court. 

131.  If,  upon  a  show  cause  hearing  to  enforce  a  Supreme  Court  maintenance 
order  filed  in  the  family  court,  the  family  court  judge  considers  that 
arrears  under  the  order  should  be  varied  or  discharged,  the  judge 
should  be  required  to  submit  a  report  to  the  Supreme  Court  with  his 
recommendations.  This  report  should  be  given  an  effect  similar  to  that 
of  a  Master's  report  under  the  Rules  of  Practice  of  the  Supreme 
Court.  If  no  appeal  is  taken  to  the  Supreme  Court  from  the  report  of 
the  family  court  judge,  the  recommendations  should  be  confirmed  as 
an  order  of  the  Supreme  Court. 

132.  The  power  of  committal  in  the  family  court  should  be  retained  only 
for  such  time  as  is  required  to  implement  the  alternative  proposals 
contained  in  this  Report  for  the  enforcement  of  maintenance  orders 
and  to  establish  their  effectiveness.  As  an  interim  reform  measure,  the 
provisions  for  committal  contained  in  section  12  of  The  Deserted 
Wives'  and  Children's  Maintenance  Act  should  be  amended  to  make 
the  sanction  applicable  to  both  spouses  or  parents,  to  reduce  the 
maximum  period  of  imprisonment  from  three  months  to  six  weeks, 
and  to  restrict  the  power  to  make  any  committal  order  to  cases  where 
it  has  been  established  that  the  spouse  or  parent  is  able  to  pay  but 
has  wilfully  refused  to  comply  with  the  order  by  applying  his  or  her 
money  for  the  support  of  the  other  spouse  or  children  as  directed  by 
the  order.  Safeguards  should  be  introduced  to  preclude  absolutely 
the  exercise  of  the  committal  power  against  any  spouse  or  parent  who 
has,  or  may  have,  responsibility  for  the  care  of  any  children. 

133.  An  order  of  the  family  court  concerning  possession  of  the  family 
residence  should  be  enforceable  through  ejectment  proceedings  upon 
the  filing  of  such  an  order  with  the  sheriff. 

134.  Orders  of  the  court  directing  the  transfer  of  the  title  to  personal 
property,  or  providing  for  its  use,  should  be  enforceable  upon  summary 
application  to  the  family  court  for  an  order  in  the  nature  of  a  replevin 
order  which,  once  obtained,  may  be  filed  with  the  sheriff  for  execution. 

135.  A  respondent  who  breaches  the  terms  of  any  recognizance  should  be 
liable  to  the  same  sanctions  as  the  law  now  provides. 

136.  An  order  of  the  family  court  concerning  the  custody  of  children  or 
rights  of  access  should,  in  the  event  of  any  failure  to  comply  with  it, 
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be  enforceable  upon  application  to  the  family  court  for  an  order  of 
committal. 

137.  Facilities  for  conciliation  and  counselling,  staffed  by  family  court 
officers  trained  in  social  work  and  marriage  guidance,  should  be  intro- 
duced into  the  family  court  system  in  Ontario.  While  in  larger  centres 
long-term  counselling  facilities  might  be  made  available,  the  court 
officers  should  at  a  minimum  work  at  the  intake  stage  and  should 
conduct  a  brief  diagnostic  interview  in  order  to  identify  those  spouses 
or  families  whose  problems  require  the  attention  of  a  conciliator  or 
counsellor  or  referral  to  a  social  agency. 

138.  The  spouses  should  be  requested  to  attend  a  pre-trial  conciliation 
conference  to  assist  them  to  settle  outstanding  issues  in  dispute  be- 
tween them.  However,  while  counselling  and  conciliation  should  be 
encouraged,  resort  to  such  services  should  be  made  strictly  voluntary. 
Consequently,  the  failure  to  attend  a  conciliation  conference  should 
not  result  in  the  application  of  any  legal  sanctions. 

139.  The  court  should  be  free  to  adjourn  the  legal  proceedings  on  its  own 
motion  or  when  the  spouses  request  the  services  of  a  court  counsellor 
or  conciliator;  however,  such  an  adjournment  should  not  prevent  the 
family  court  from  granting  interim  relief  to  a  party  whose  needs  are 
pressing. 

140.  The  family  court  judge  should  have  overall  supervisory  control  over 
those  engaged  in  the  counselling  and  conciliation  process. 

141.  The  family  court  judge  should  review  any  spousal  agreement  arising 
out  of  a  conciliation  conference  before  it  is  signed  to  ensure  that  the 
parties  are  satisfied  with  it  and  that  none  of  the  details  are  uncon- 
scionable or  unrealistic.  The  court  should  be  empowered  to  incorporate 
approved  agreements  on  matters  within  its  jurisdiction  into  court 
orders. 

142.  Complete  confidentiality  must  be  ensured  if  the  counselling  and  con- 
ciliation service  is  to  be  truly  effective.  Should  conciliation  be  only 
partially  successful  or  be  abandoned  completely,  no  report  should  be 
made  and  no  information  should  be  given  to  the  court  concerning  the 
conciliation  conferences.  All  proceedings  should  be  privileged,  subject 
to  waiver  by  both  parties. 

Chapter  7     Void  and  Voidable  Marriages:  Orders  for  Maintenance 

143.  In  nullity  proceedings,  whether  a  marriage  is  void  or  voidable,  the 
court  should  have  power  to  award  maintenance  to  either  spouse  where 
it  may  be  fit  and  just  to  do  so. 

144.  When  awarding  maintenance  in  nullity  proceedings,  whether  the 
marriage  is  void  or  voidable,  the  court  should  be  guided  by  the  same 
criteria  as  we  have  set  out  in  Chapter  4,  as  far  as  they  are  relevant 
to  the  circumstances  of  particular  cases.  In  considering  the  "conduct 
of  the  parties"  however,  the  court  should  have  the  power  to  consider 
the  conduct  of  the  parties  before  going  through  the  form  of  marriage, 
as  well  as  their  subsequent  conduct. 
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145.  The  definition  of  the  term  "dependant"  under  The  Dependants'  Relief 
Act  should  be  broadened  to  permit  a  dependent  spouse,  who  is  en- 
titled to  maintenance  under  an  award  made  in  nullity  proceedings  at 
the  time  of  the  respondent's  death,  to  apply  for  relief  against  the 
respondent's  estate  under  that  Act. 

146.  Any  legislation  implementing  our  recommendations  should  make 
it  clear  that  all  statutory  and  common  law  rights  of  the  parties  to  a 
marriage  that  has  been  declared  void  or  annulled  are  otherwise  pre- 
served as,  for  example,  rights  under  The  Workmen's  Compensation 
Act  and  any  right  of  action  based  on  deceit. 

147.  The  powers  of  the  court  to  make  orders  for  interim  maintenance  in 
nullity  proceedings,  or  to  vary  or  enforce  permanent  orders  made  in 
such  proceedings,  should  be  the  same  as  those  set  out  in  Chapter  4. 


CONCLUSION 

With  the  submission  of  this  Report  on  Support  Obligations,  the  Com- 
mission has  substantially  completed  its  work  on  the  Family  Law  Project. 
We  have  endeavoured  to  provide  the  detailed  design  of  a  law  reform  pro- 
gramme which,  if  implemented,  would  bring  the  laws  governing  family 
relations  into  closer  consonance  with  the  needs  and  expectations  of  con- 
temporary society.  The  task  has  been  a  long  and  diflScult  one,  and  has  been 
accompHshed  only  as  a  result  of  the  scholarship  and  dedication  of  a  great 
many  people  whose  invaluable  assistance  we  now  gratefully  acknowledge. 

We  end  this  report  as  we  began  it,  with  the  conviction  that  what  is 
needed  is  a  modem,  comprehensive  and  rational  code  of  family  law.  We 
have  stated  the  basic  principles  for  such  a  code,  and  feel  confident  that  the 
way  is  now  clear  for  major  legislative  reform. 

All  of  which  is  respectfully  submitted. 
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